2]

Comparative Law Biquarterly

Research Paper

A Comparative Study of the Nature of Joint
Venture Contract Considering Imami
Jurisprudence, Civil Law and Commerce of Iran

Nasrin Bazi' *,

Mohamadbagher Amerinia*

, Dariush Babaei?®

' PhD student in Private Law, Faculty of Humanities, Yasouj Branch, Islamic Azad University, Yasouj, Iran.
2 Assistant Professor, Department of Law, Yasouj Branch, Islamic Azad University, Yasouj, Iran
3 Assistant Professor, Department of Law, Yasouj Branch, Islamic Azad University, Yasouj, Iran

d 10.22080/LPS.2022.22968.1301

Received:
January 16, 2022
Accepted:

May 15, 2022
Available online:
July 19, 2022

Keywords:

Principle of contractual
freedom, Joint venture
contract, Legal
personality, Civil
company, Practical
company

Main Subjects
CIVIL LAW

Abstract

Modern technology, raw materials and efficient manpower, which are the factors
of economic progress, are unequally distributed around the world, and the only
establishment of rights that can make the economic plan possible while
preserving the interests of the owners of these elements is joint venture. Joint
investment in joint venture is a kind of business cooperation, where the parties
are partners in the management of the economic plan and profits and losses. As
compared to Imami Jurisprudence, the commercial law is totally different,
especially in the need for a joint venture and the lack of common ownership in
national resources and intellectual contributions. A closer look shows that for
companies that have a separate legal personality from their partners, the idea of
creating legal personality in a joint venture contract is against the real intention
of the partners. According to various laws such as the Foreign Investment
Encouragement and Protection Law of 2002 and the third paragraph of Section
"T" of Article 3 of the Law on Duties and Powers of the Ministry of Oil of 2012, a
joint venture contract is identified as a general rule. The generalities of the joint
venture contract can be found in Article 190 of the Civil Code and the principle of
contractual freedom in Article 10 of the Civil Code.
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Extended Abstract

1. Introduction

Attention to economic-legal necessities
has forced the Iranian legislator to use
joint ventures in some laws, including the
Law on Attracting and Protecting Foreign
Investment of 2001 and Section 3 of Clause
"T" of Article 3 of the Law on Duties and
Powers of the Ministry of Oil of 2012.
Today, especially in the oil and gas
industry, the approach of not establishing
a new company is predominant among the
members of the contracting party and
arranging a joint venture. The prevalence
of such an attitude is due to reasons such
as the widespread sovereignty of the
partners and the flexibility to comply with
the requirements of the subject matter of
the contract. Also, avoidance of
registration formalities, greater
protection of owners’ rights,
independence  of personality, and
confidentiality of members' information.
In most legal systems, no specific law has
been passed regarding the nature and
structure of the joint venture contract and
only its use has been emphasized.
Separately, to use the joint venture
contract model as an emerging contract,
its nature must first be revealed. Due to
the silence and emptiness of the law to
justify the contractual joint venture, in the
forthcoming discussions, by analyzing and
applying this contract model to the
existing and seemingly similar institutions
in the Civil and Commercial Laws, we try
to clarify whether they are sufficient to
implement and explain such institutions.

2. Methods

The present research has wused a
descriptive-analytical method to analyze
the data obtained from the library and
Internet resources.
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3. Findings

A joint venture contract is of two types. A
joint venture is a company in which the
partners agree to invest cash and non-
cash items to carry out a specific project in
a company with legal personality
independent form the partners, as an
enterprise and under joint management.
Depending on the type of company, the
liability of the partners may be limited or
unlimited. Accepting a joint venture
company in Iran is not challenging
because it is justified in the form of one of
the companies subject to Article 20 of the
Commercial Code. In Joint venture
contract, the partners use their cash and
non-cash items and scientific expertise on
the basis of a contractual agreement
without creating an independent legal
entity to implement a specific project.
However, its use is allowed in the Law on
Encouragement and Protection of Foreign
Investment of 2002 and the Law on Duties
and Powers of the Ministry of Oil of 2012.
Absolutely, a joint venture contract cannot
be matched with a company contract. It is
true that in a joint venture, natural or legal
persons with a set of cash and non-cash
items and technical expertise and skills
seek to achieve a project and profit and
also obtain the ownership of their
property. They are not partners. For
example, does a natural or legal person
exclusively have technical facilities or
professional expertise, does he /she make
such a thing jointly owned by other
partners? Nowadays, with the
establishment of the principle of
contractual freedom under Article 10 of
the Civil Code, the legislator no longer has
any control over the name, title and type
of bilateral actions and does not limit it to
prefabricated forms. Society is free to
choose and use the title it needs, and
rights can only determine the general
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rules of this dispersed and diverse mass
and regulate public will. Therefore,
according to various laws such as the
Foreign Investment Encouragement and
Protection Law of 2002 and the third
paragraph of Section "T" of Article 3 of the
Law on Duties and Powers of the Ministry
of Oil of 2012, a joint venture contract is
identified as a general rule.

4. Conclusion

To use a joint venture contract, its nature
must first be explained. In the discussion
of practical company and Article 220 of the
Commercial Code, we found that due to
the ambiguities in creating legal
personality and employment in business,
this article is inefficient in adapting to the
nature of the joint venture contract.
However, the nature and structure of the
contractual joint venture is to resort to the
principle of contractual freedom and
Article 10 of the Civil Code, which leaves
the parties free to intervene as long as they
do not violate the rules of public order and
good morals. It is clear that human
progress in the economic and legal fields
and responding to these new positions is
not limited to specific contracts. The
parties to a joint venture contract can use
this legal basis to regulate their relations
by resorting to general rules and the
limited and special rules that exist in some
fields, including the oil and gas industries.
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