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I- For more details see Robertson, A.H., “Humanitarian law and human rights”, in C.
Swinarski {(ed.), Studies and Essays on International Humanitariam Law and Red Cross

Principles in honour
of Jean Pictet, Geneva, International Committee of the Red Cross/ Martinus Nijhoff

Publishers, 1984, at 793- 802.
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2- Newiing Lo Harem Righas™, i Enes e = $ia of Pablic Intemational Law, edited by R.

Bernhardt, Amsterdan, North Hloliand 1 olaluag Company, 1985,vol.8, at 268,

3- See Partseh, K. “Individuals in interansiol Law™, in Bernhardt (ed.), Op.cit., at 316-

321,

4- Hwnan Rights in Armed Conflicts, Resolution XXHI adopted by the International

Conference on Human Rights, Tehran, 12 May 1968, reprinted in Schindler, D. & Tontam, J,

{eds.), The Laws of Armed Conflicts: A Callection of Conventions, Reselutions and other

Documents, Derdrecht, Martinus Nijhoff Publishers, 1973, at 189,
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7- Universal Declaration of Human Rights,adopted by GA Res.217A(H1) of 10 Dec.1948.
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8- United Nations, Human Rights: Questons and Answers, 1987 ,at 4.

9- Ibid.

}0- Henokin, Op.cit., note 2.

11- Art. 9/ 9/ 9/10 common to the Geneva Coaventions: Geneva Convention for the
Amclioratiom of the Condition of the Wounded and Sick in Armed Forces in the Field, 12
August 1949 {Cenvention 1], Geneva Convention for the Amelioration of the Condition of.,
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~Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 12 August 1949
[Convention 11]; Geneva Convention Relative to the Treatment of Prisoners of War, 12
August 1949 [Convention III]; Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, 12 August 1949 [Convention 1V]. The text of these instruments is
reprinted in Schindler & Toman (eds.), supra note 4, at 323.

12- K.H. Partsch, “Humanitarian Law and Armed Conflict”, in Encyclopedia of Public
International Law, edited by R. Bernhardt, North Holfland Publishing Company, Amsterdam,
1982,vol.3, at 216,

13- K.H. Partsch, “Human Rights and Humanitarian Law", in Bernhardt {ed.), Op.cit., note 2,
at 292.

14- I, Pictet, The Principles of International Humanitarian Law, Intemational Committee of
the Red Cross, Geneva , at 10-11

15- Vienna Convention on the Law of Treaties , 1969, Art. 60 (5). The text of the Convention
is reprinted in 63 Am, J, Int'1 L. 875 (1969).

16- Partsch, Op.cit. note 13,

17- Op.cit., note 4.
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18- See H. McCoubrey & N.D, White, Intemational Law and Armed Conflict, Dartmouth,
Aldershot, 1992, at 189 et seq.

19- See H.P, Gasser. “International Humanitarian Law: An Introduction, Separate print from
Hans Haug, Humanity for all, Henry Dunant Institute, Haupt, 1993. at 16.

20- Woetzel, RK., The Nuremberg Trials in Internationd Law, London, Stevens & Sons
Limited, 1960, at 97,

21- Tornaritis, C. G., “Individual and Collective Responsibility in International Criminal Law
[Section 1]: The Individual as a Subject of International Law and International Criminal
Responsibility™, in A Treatise on International Criminal Law: Crimes and Punishment, edited
by M. C, Bassiouni & V. P. Nanda, Springfield, Charles C. Thomas, 1973, vol 1, at 104,

22- For more details see under the entry of “Magna Carta” in Walker, D, M., The Oxford
Companion to Law, Oxford, Clarendon Press, 1980,
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23- Petition of Rights.

24- Habeas Cormpus Act.

25- Bill of Rights.

26- Virginia Bill of Rights.

27- U.S.Declaration of Independence.

28- Declaration of the Rights of Man and of the Citizen.

29- See Henkin, Op.cit., at 268- 269; Kolb, R., “The relationship between international
humanitarian law and human rights law: A brief history of the 1948 Universal Declaration of
Human Rights and the 1949 Geneva Conventions” , International Review of the Red Cross,
No. 324, May — June 1998- www, icrc. org/ Web/ Eng/ sitegngQ.nsf/ htmlall , at 1.

30- Human Rights Web, “A Short History of the Human Rights Movement: Early Political,
Religious and Philosophical Sources”, Last edited on January 25, 1997-_http:/f www. hrweb.

org/ history. html, at 1.
31- Henkin, Op.cit. , at 269.
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32- Ibid.

33- Sce Reisman, W.M., & Antoniou, C.T. {eds.}), The Laws of War: A Caiaprelicnsive

Collection of Primary Documents on Internationz! Laws Governing Armad Cenfiict, New

York, Vintage Books, 1994,

34- See Capotorti, F., “Minarities”, in Bernhardt {ed.), Op.cit., at 386- 387,

35-The Covenant of the League of Nations- hitp://www. yale. edw/iawwceb/avalon/leagcov.htm
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36- Treaty of Peace with Germany (Treaty of Versailles), 28 June 1919, rcprinted in Am. J.

Int I L. (Supp. 1919), vol. 13, at 151,

37- Sec The Covenant of the League of Nations, Op.cit.note35, Arts, 22-23.

vl Aoty 3 sl 42838 et ol g 1 genilyl VA ]l 86 S ot el el YA
Y o ATAT (o) bl L) ple o prgdi g dalllae yleile s i o(3) 1 Bais




VYAT Sl coint 8 lasd o st S ¢ gurluat (igils a5 5t {YE)

xS )3 g laj ax )0 dilwgo ity coale gyl g achd gl a8l & anl) (gai dale g JuY> il
Al o lgdd col S ap llall ey iliwgd s 3aks JISULL ASDl iadign g cond 4B 8 ISS

ot gy Sl g (00 oliily lalia LWl (6 ae ojlgl s kil ¢ pgensls i 5 Sozea gy
o> 4 jolo ol bl lej )3 o Tl 5 ST ags ol S0l 8 ple i o 3 o5 050 531,
) | o.lg_J; Aiels o2l lh).g)a_ up’.a:alu Li).o Lt u’,ﬁb 4 g -Js 20 pdy Fg Ggan ul,.c- dy :Lyl.\u.il
Hie ) af ST 08 o s iy g o3l I pllid 3)pe |y Lale Ggis gun p2ielia oliol
e g Fl 3 ) Cawd alls diligr S Pl @y Ll (69 O 3pdy e g o 4 &S plaalgitsy
ol &Sal g WlodS Al 1) Mo Gais o 2l i bl 15 sl el Tb piiagy o atlan o
T3 o cunde g o o5 1) s o 393 31 dalgsi ol

axdl i b ages il ailiogsydy Bgis LUKl Ly 84l 1) tidso oS oy aSal )6
4 eSS b g ey Syl il (BB o egiliny 4 b ja 3 Vgene oSl el Gl
'{J] Han oF CJ;UA JS..:: iomJ,iu ),Laa. u...l.él 46.\.:«',; A l-\.'l'.))s‘fi P L;)';J“ 9 r...al-bd l_{)s
5 B3 pe S ) peoles dilingd ity Gein il jpuo 4 o gacleh e g gt lgSU BT 5l cguls
LN &l) e u.g.)] )Lﬂ suT)S E J:.‘{ul 97ads ‘_r.b.:h u_..j FL. y,‘.na -.\.i,.\:lua C-SL_I_ thi..b)’ 51 d)l.—""! »
Ty dade by g ke delgh gman wSix b 4y byrye sl 3 L g ke "l labe gman wSin
bodlaly g3 1) gl St 5 333 aclgd adlyd 55 Jawg 0198 (Slg)l 53 aibors gl (01} 3 613, )

o - R T i .

C Adged gy g Cualige Cupil jglals 4y oig K

R S 3 gels Sl placodgie Biad | gl 3 &5 i g e wed ila
Loy pg e atie gyl B pampe b g 4l eads (f ) 4y Bass oS 135
sokiie & w8l e g ol Ygano deli B 5 &8 daggilugine AigSel oy el ladile
ool didly 3524 IS5 4 it malg> )3 Lol )90 51 Six JIgST glasaly ;1 ol

2 (ph ()l ey n) 3 (sl T 4 gty i aine 2 gyl 0355 8 S idga L
Oshye losiiens |) juolas diliogd s Bgin ol ol & oS gyab & foasl @i 8 IS8 T ke o as
il g a3 (6 ) el a3y ol pen Sin AT 4o b T 50 LS5 fu b cadl oy 90 et
3 potde b el 3 1y 3B 0 ipmlad oSSy 3y 51 M o ol Bl oo S 3 oy 93 (e
Ol jl coles pae S5 apn 90 cpl 4 Ceaily b 85 anl ilenges slrf wiliwgs pty Geds glgoe

39- Lacedaemonians

40- See McComnack, T.L.H., “From Sun Tzu to Sixth Committee: The Evolution of an
Enternational Criminal Law Regime” , in The Law of War Crimes: National and International
Approaches, edited by T.L. H.McCormak & G.].Simpson, The Hague, Kluwer Law
Intemational , , 1997, at 33.

41- Mahabharata.

42- Manu,

43- Bushido.

44- Gasser, Op.cit. note 19, at 6-7.
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45- Henry Dunant, A Memory of Solferino, 1862,

46- International Committee of the Red Cross.

47- Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in
the Field, 22 August 1864. The text of the Convention is reprinted in Schindler & Toman
(eds.) , Op.cit.,note 4 , at 203.

48- Instructions for the Government of Armies of the United States in the Field, Prepared by
Francis Lieber [Liebers Code], 24 April 1863. The text of the Code is reprinted in Schindler
& Toman (eds.), Op.cit., note 4 , at 1,

49- See Draper, G.1A.D., "The Modem Pattern of War Criminality”, in War Crimes in
International Law(Y. Dinstein & M.Tabory eds.), The Hague, Martinus Nijhoff Publishers,
1996,at 146.
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50- Kolb, Op.cit., note 29,

51- Different human rights theoties have been discussed by Shestack, J., “The Jurisprudence
of Human Rights” , in T. Meron (ed.) , Human Rights in Intemational Law , London ,Oxford
University Press, 1984, vol .1, at 69,

52- “War of all against all { bellum omnium contra omnes) : Thomas Hobbes, From
Wikipedia, the frce encyclopedia- Website http://en. wikipedia.org/wiki/
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55- Shestack, Op.cit., note 50, at 79,
56- Doswald- Beck, L. & Vite, S., “International Humanitarian Law and Human Rights Law”
, International Review of the Red Cross, Mar.- Apr. 1993, No. 293, at 102,
57- See Dixon, M., Textbook on International Law, London, Blackstone Press Limited, 2nd
ed., 1993, at4- 5.
58- Pictet, J., Development and Principles of International Humanitarian Law, Dordrecht, M,
Nijhoff & Geneva , Henry Dunant Institute, 1985, at 86.
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59- International Covenant on Civil and Political Rights, adopted by GA Res, 2200 (XXI) of
16 Dec. 1966, Art.2.

60- International Covenant on Economic, Social and Cultural Rights, adopted by GA Res.
2200 (XXI) of 16 Dec. 1966, Art.2.

61- Third Generation Rights. For a detailed discussion see C. Wellman, “Solidarity, the
Individual and Human Rights”, 22 Human Rights Quarterly 639 (2000); Ph. Alston, “A Third
Generation of Solidarity Rights: Progressive Development or Obfuscation of International
Human Rights Law?” 29 Neth. Intl L. Rev. 307 (1982).

62- Doswald-Beck & Vite , Op.cit., at 104.

63- See,e.g., Patman, G. (ed.), A review of Universal Human Rights?, New York, St. Martin's
Press; 2000; An - Naim, A.A., *“ Islam and Human Rights: Beyond the Universality Debate
,available in {slam and Human Rights Website (Emory Univ.) www.flwi.ugent.be/cie/CIE/an-
naim1.htm

64- Doswald-Beck & Vite , Op.cit., at 105,
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65- Pictet, Op.cit., note 14, at 16.

66. Ibid.

67- Doswald- Beck & Vite, Op.cit., note 55, at 95.

68- Liebers Code, Op.cit. note 48.

69- For maore details about the Conference and the Declaration adopted by it see Schindler &
Toman (eds.), Op.cit.,note 4, at 25,

70- Regulations Annex to the Hague Convention (IT) with respect to the Laws and Customs of
War on Land, 29 July 1899, reprinted in Schindler & Toman (eds.) , Op.cit., note 4 , at 57,

71- Regulations Annex to the Hague Convention (IV) Respecting the Laws and Customs of
War on Land, 18 October 1907, reprinted in Schindler & Toman (eds.) , Op.cit., note 4, at 57.
72- See Dinstein, Y., “Military Necessity”, in Bernhardt (ed.} , Op.¢it., note 12, at 274 — 276.
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73- Liebers Code, Op-git., note 48, Arts. 16, 22, 34- 315 & 115.

74- See, e.g. , Art. 23 &ound Art. 126 , paamd , of Comwention 111; Geneva Protocol |
Additional to the G oavensdens of 12 Awgust 1948 | 12 Desentoer (977, Arts, 57 (1) .
62 (1) & 71 (3).The text of the Protocol is reprinted in TLM, 1977 vol. 16.at 1391,

75- “The Law of War” ot “The Law of Armed Conflict”.

76- Gasser , Op.cit., note 19, at 17,

77- Seec Schwarzenberger,G. International Law as applied by international Courts and
Tribunals: The Laws of Armed Conflict, London, Stevens, 1968, Vol. H,at 10— 12,
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78- Convention 1, Art. 15, paras. 1&2.

79- Convention on the Prevention and Punishment of the Crime of Genocide , adopted by GA

Res. 260A (II1) of 9 Dec. 1948 , reprinted in Schindler & Toman (eds.) , Op.cit, note 4, at

699,

80- Convention on the Elimination of All Forms of Discrimination against Women, adopted

by GA Res. 34/180 of 18 Dec. 1979,

81- Convention against Torture and (Other Cruel, Inhuman, or Degrading Treatment or

Punishment, adopted by GA Res. 39/46 of 10 Dec. 1984,

82- Convention on the Rights of the Child , adopted by GA Res. 44 /25 of 20 Nov. 1989,
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States party to the Geneva Conventions and their Additional Protocols - www, icre,

Org/web/eng/siteengO.nsfrhtml/party-ge

84- Protocol , Op.cit., note 70; Geneva Protocol 1T Additional to the Geneva Conventions of

12 August 1949, 12 December 1977, reprinted in ILM ,1977,vol. 16,at 1442,
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85- See, e.g. , Charter of the United Nations, Art. 1(3); Universal Declaration of Human
Rights , Art. 7; International Covenant on Civil and Political Rights, Arts. 2(1) & 4 (1);
Convention I, Art. 12; Convention III, Art. 16; Convention IV , Art. 27, para. 3; Protocol I,
Art. 75.

86- Covenant on Civil and Political Rights , Art. 6.

87- See, e.g., Convention II1 , Art 13; Convention IV , Art. 32; Protocol I, Art, 75 (2) ;
Protocol 11, Att. 4 (2) (a).

88- Protocol [, Art. 35 (2).

89- [bid., Art. 48,

90- For more details see Delbruck, J., “Propottionality” , in Bemhardt {(ed.) , Op.cit.,, note 12,
at 396 - 400 .

91- Protocol [, Art. 51 (5) (b}.

92- Ibid. , Art. 54.

93- [bid. , Arts. 59 —60.
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94- See, e.g., Convention I, Art.15; Convention II , Art.18; Convention HI, Arts. 29 - 30;
Convention IV |, Art. 9%,

95- Convention [V, Arts. 68 & 75; Protocol 1, Art. 76 (3).

96~ Universal Declaration of Human Rights , Art.4; International Covenant on Civil and
Political Rights , Art.8(1).

97- See, e.g., Liebers Code, Op.cit., note 48, Arts. 23, 42- 43 & 58.

98- Protocol 11, Art. 4(2) (P).

99. See, e.g. , Convention LArt. 12; Convention [, Art 12; Convention III, Arts. 13 — 14;
Convention IV, Art. 27.

100- See Intemational Covenant on Civil and Political Rights , Arts. 4(2) & 7; Convention
against Torture, Op.cit., note 80.

101- See , e.g. , common Art. 3 and Art. 12/12/17/32 of the Geneva Conventtons,
respectively.

102- See, e.g. , Convention [V, Arts. 24 — 26.
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103- See International Covenant on Civil and Political Rights , Art, 18; Convention III, Arts.

34 & 120, Convention IV, Arts 93 & 130.

104- See, e.g., Convention III, Arts. 99 — 108.

105- See, e.g., International Covenant on Civil and Political Rights, Art. 14.

106- Intenational Covenant on Civil and Political Rights, Arts. 19, 21, 22 &25.
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Pictet, Op.cit., note 57, at 2.
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109- International Armed Conflicts.

110- Non- International Armed Conflicts. For a detailed discussion of the different types of

armed conflicts see Schindier, D., “The Different Types of Armed Conflicts According to the

Geneva Conventions and Protocols” , RCADI, 1979, vol. 163- II, at 117- 164.

111- See, e.g. , International Covenant on Civil and Political Rights, Art. 4 (1).

112- Ibid., Art. 4 (2). For a detailed discussion see Oraa’ , J., Human Rights in States of

Emergency in International Law, Oxford, Clarendon Press, 1992,
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114~ International Humanitarian Law and International Human Rights Law: Similarities and

differences-_ www. icrc. org/Web/ Eng/ siteeng 0.nsf/ htmlall/ 57 JRSL / $FILE/ IHL- and —
IHRL. pdf, at .1.

B15- Arts. 1, 2 & 4 common to the Geneva Conventions; Art.l of Protocol I,

E16- Art.3 common to the Geneva Conventions; Art .1 of Protocol 11

117- International Humanitarian Law and International Human Rights Law, Op.cit., note 114,
at2,

F 18- See ibid.

§19- Protocol I, Arts. 4B, 51 & 57.

120- Art. | common to The Geneva Conventions; Art. I (1) of Protocol I; International
Covenant on Civil and Political Rights, Art. 2.

121- Art. 47/ 48/127/144 of the Geneva Conventions; Arts. 6, 82 & 83 of Protocol L.

122- Art. 8/8/8/9 and Art. 9/9/9/10 common to the Geneva Conventions.
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123- Sec Robertson, A.H., “The Implementation System: Intcrnational Measures™, in The

International Bill of Rights: The Covenant on Civil and Political Rights, edited by L. Henkin ,

New York, Columbia University Press, {981, at 333-369.
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125- See Schindler, D., “The International Committee of the Red Cross and Human Rights”,

Internationa! Review of the Red Cross, Jan.- Feb. 1979, No 208, at 3.

126- Year book of International Law Commission, 1949, at 281,

127- Schindler, Op.cit., note 125, at 7. See also Lossier, J. G., “The Red Cross and the

International [zic] Declaration of Human Rights” , International Review of the Red Cross,

May 1949, No. 5, at 184 - 189.
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129- Human Rights in Armed Conflicts, Op.cit,, note 4,

130- Declaration on Respect for Human Rights in Armed Conflicts , adopted by GA Res.
2444 (XX IIT) of 19 Dec. 1968. '

131- Op.cit, note 81.

132- Optional Protocol to the Convention on the Rights of Child on the involvement of
children in armed conflicts , adopted by GA Res. 54/263 of 25 May 2000.

133- Islamic Declaration of Human Rights, The Declaration has been published by the UN
under reference No. A/ CONF. 157/ PC/ 15.

134- Rome Statute of the International Criminal Court, adopted by United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of an Intermational Criminal Court
{Rome, Italy, 15 June — 17 July 1998), reprinted in ILM, 1998,vol.37, at 999.
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135- See, e.g. , SC Res. 670 of 25 Sept. 1990; SC Res. 780 of 6 Oct. 1992, reprinted in ILM
,1992 vol.31,at1476.

136- See Weissbrodt, D. & Hicks, P. L., “Implementation of human rights and humanitarian
Law in situations of armed conflict” , International Review of the Red Cross, Mar. — Apr.
1993, No, 293, at 122 - 126.
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Human Rights and Humanitarian Law
a Masoud ALBORZI

Human Rights, as a body of rights and freedoms, comprises those cases of every
individual's inherent entitlement that he/she enjoys, merely by virtue of being
human, and that is applicable at all times, whether peace or war. Humanitarian Law,
as an emergency law applicable in armed conflicts, encompasses the rules and
regulations created for the purpose of solving the humanitarian problems arising
from such situations and which, by limiting the right of the parties to a conflict to
use methods and means of injuring the enemy, is intended to protect the victims of
war, the military personnel placed Aors de combat as well as persons essentially not
taking part in hostilities. These two branches of law differ from each other in several
aspects: apart from different origins of formulation and sources, their historical
evolution and development has taken place totally separate from each other.
Nevertheless, in many respects such as protection of man and his/her right to life,
respect for human integrity, right to physical and spiritual integrity, right to enjoy
some judicial guarantees when faced with cniminal proceedings, right to he treated
humanly in case of deprivation of freedom or apprehension and, finally,
indiscriminate application of these rights and protections they coincide. In addition,
treaties and instruments adopted in recent decades contain regulations of both bodies
of law,

KEY WORDS: human rights, humanitarian law, compariscen of tweo laws, mutual
influence of two laws






