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%. Implicit Assumptions

®. Richard H. Fallon, Jr., How to Choose a Constitutional Theory, 87 CALIF. L. REV. 535,
575 (1999)

7_ Aride and Pretentious.

8 See, e.g., Richard A. Posner, Against Constitutional Theory, 73 N.Y. ULREV. 1 (1998):
see also the discussion in Fallon, supra note 1, at 572-74

3. See Fallon, supra note 1, at 540-41

W_ See id. at 538.

. See id. at 540.

. Seeid. at 539. il )l pae Olyie iy a0l e pa oS a8 25 g B O ek
See id.at 550 n.70, el (G Jlmih A e ol 5y sl XSG g 53,8
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13, John Rawls, A Theory of Justice. 580-81 {1971).

"_ $ee Fallon, supra note 1, at 544.

15_ See Frederick Schauer, Amending the Presuppositions of 4 Constitution, in Responding to
Imprefection: The Theory and Practice of Constitutional Amendment 145, 148-54 (Sanford
Levinson ed., 1995).
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. 374 U.S. 483 (1954).

"7 add this qualification because it may be acceptable within the legal culture to say that the
Court should have done something other than invalidate segregation in Brown-for example,
that it should have allowed segregation but insisted on genuine equality. For this view, see
Louis Michael Seidman, Brown and Miranda, 80 CALIF. L. REV, 673 (1992), But this is an
argument that the Court was usurping the power of other branches or was acting wholly
outside its authority.

18_ Bl of Rights

%, For the summary of the current law on this subject, see Geoffery R. Stone et al,,
Constitutional Law 811-12 (3d ed, 1996). For an important recent discussion, see, Akhil Reed
Amar, The Bill of Rights (1998).

B_ Justice Felix Frankfurter

2L Gee, for example, his separate opinions in Dennis v. United States, 341 US, 494, 517-56
(1951) (Frankfurter, 1., conceming), and West Virginia State Board of Education v. Barnetie,
319,U0.S. 624, 646-71 (1943) {(Frankflurter, J., dissenting)., The locus classicus of this theory,
citedby Frankfurter. 1s James B. Thayer, The Origin and Scope of the American Doctrine of
Constitutional Law. 7 Harv, L. REV. 129 (1893).
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n_ Originalist theories.
3_ Non- irrelevance.

8. Gee, e.g., Scalia, supra note 10, at 863
35_Textual theories

. Capital punishment.

Y. See, e.g., Robert H. Bork, The Tempting of America: The Political Seduction of the Law
213-14, 219-20 (1990); Scalia, supra note 10, at 863.

B. Constitutionality

¥_ For a summay of the evidence, see Stone et al., supra note 13, at 525.



VYAD Dlin) comin 5 i o ke gl Ul ¢ guelcl Gglim 44 55 (frm

SUE SNt e el S8 BB b ekt 83 Vs 4 )M s sl iST Cr e
JEte KU e SIS ety SULS e TSy Ol S e sl b B il
3 KK oS O b s jen 1 akiy g il T e Sy e L) S sl
38 ket st g ) LpelS sl ol

ol (Saa O Oal 45 b2 =l e byt g 3 g 0ol 8 808 Jae 5 LS it
ol 1 GlULE ol plis s i ST e S T U Toagd s dlest Ul ¢ s
el 83,55 o 1) o gas JU3 Sy B S 0y 51 SILLS (e Pl e s Slecead

AL | Ll S s 1y 03 ol e g el Wl b ol B sl S
S b Sl 6 a8 dien 5000 S 5 Oalp WLy e 5l gt g DL g5 ol
Wl il 356 5 a3 S5 ns o 13 ST 5550 e b D | oLl alle aal 48
Olyns Ll o Ko gy b 3 Ol kb on TS a ) gl e gk bl S O
3 i O 53 g Sl 8 By ol Sy gl i 0 Gaim v g Ay g
Oy SV Cylam 3y g0 3 AL LSS e Ky S pama Sl Sl 1 5 50 (5005
Sajpm 53 M S Ko 5t e g 3 B Bpim 3,8, 0 S A3 Wliaaia b ke
S35 sls g g ba s g ol Byt eld Ly e (s 3 pn NS & 5 2B 3 e
0 S8 4 48 ol |y ol able glawas L V- a2l 4 0 S8 Sy s oy Sl sl 5 el
A SACatlo s Sl il g3 g Gaim 3,Sasy ol Ana e 03,28 3 gy HalS 2p3
g el IS (il 056 4 e G 3,505y gy ot b s et oS b

(sl pas sl sl ool 533 5 poeni 45 o8 Vol ¢ ot 2 KO BN 1 a8 ol ol Juions gy S5 =Y
Wt 02,50 S by glen € e S0 o el b S e S |y S
3. Bolling v. Sharpe

32374 U.S. 497 (1954).
3. See U. S. Const, Amend. XIV.
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M. For a defense of such a view, see David A. Strauss, Common Law Constitutional

Interpretation, 63 U. Chi.L.Rev.877(1996).
¥_Seeid.at 902-03 & n.61.
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¥%_ For an effort to reconcile the common law approach to the Constitution with the
importance of the text, see id. at 906-24
”— Bruce Ackerman

%_ political Awareness

3. See Bruce Ackerman, 1 We the People: Foundations passim (1991); Bruce Ackerman, 2
We the People: Transformations passim (1998).
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“_ (Current Practices)

4 {Inegalitarion)

“_ For these and similar criticisms of the drafters of the Constitution (although not necessarily
the conclusion that the next is relevant), see Michael I. Klarman, Antifidelity. 70 S. CAL. L.
REV. 381 (1997).

4. (Fixed Point)
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“, (Fairness)
5. (Policy)
::- See Fallon, Supranote 1, at 539,
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®_ That view is, of course, not held by Professor Fallon alone. See, for example, Henry P.
Monaghan, Cur Perfect Constitution, for an attack on theories that seek to make the
Constitution conform to "current conceptions of political morality." 56 N.Y.ULREV.353,
358 (1981) (emphasis omitted). The same notion is in some ways the premise of the entire
discussion of constitutional "stupidities” and “tragedies” in Cinstitutional Stupidities,
Constitutional Tragedies (William N. Eskridge & Sanford Levinson eds., 1998).

5. Fallon, Supra note 1, at 539.

52, (Widely held Intuition)
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. (Parochial)

5. (Elitist)

55, See id, at 545-48.

%, See H.L.A Hart, The Concept of Law, 18-78 (2d ed. 1994)
1. See id. at 79-123.
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