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Abstract

One of the fundamental questions related to the analysis of intellectual property contract law
is the status of the unauthorized license agreement. If the licensor granting the exploitation
right to the licensee is not the owner of the intellectual property rights, what is the legal status
of this contract? To answer to the question, there are three doctrines. Some of them recognize
the non-nullity of the license agreement because, in case of an unauthorized contract, the
nullity could maintain the owner's exclusive rights. Another group, according to the general
rules of contracts, supports the invalidity of the contract. However, some doctrines recognize
the validity of a contract. Their arguments are based on innovation and creativity in
intellectual property, conflicting with the principles of patents, and protecting the owner who
has the good faith with an emphasis on economic analysis. Thus, they conclude that the
unauthorized license contract is concluded correctly. Therefore, the owner could not nullify
the contract. The present article criticizes the situation of nullity and invalidity. It analyses and
criticizes the invalidity and nullity and concludes that the situation of invalidity is more in line
with the legal rules of the domestic system.
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Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries
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1. The fundamental policy of the patent system is to "encourage the creation and disclosure of new,
useful, and non-obvious advances in technology and design “by granting the inventor the reward
of "the exclusive right to practice the invention for a period of year...».

2. States could create mandatory or default rules to protect reasonable customer expectations
concerning use and transfer of software products. For example, if federal law does not provide
any use rights to a customer who "licenses" software, state law might provide a minimum implied
license because it would be contrary to reasonable expectations for a customer to pay for a
product and not be able to use it.

3. However, a balance must be struck between protecting intellectual property owners' right to
contract and protecting the public's interest in the promotion of the progress of science and the
useful arts. Some licenses promote progress, while others retard it.
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2. A distinction must be drawn between an assignment of a chose in action (a patent or the benefit of
a contract relating to a patent) and a contract for the sale of an article (the physical embodiment
covered by a patent
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