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y. Transfer orders and netting shall be legally enforceable and, even in the event of insolvency

proceedings against a participant, shall be binding on third parties, provided that transfer
orders were entered into a system before the moment of opening of such insolvency
proceedings as defined in Article 6(1).

Where, exceptionally, transfer orders are entered into a system after the moment of opening of
insolvency proceedings and are carried out on the day of opening of such proceedings, they
shall be legally enforceable and binding on third parties only if, after the time of settlement,
the settlement agent, the central counterparty or the clearing house can prove that they were
not aware, nor should have been aware, of the opening of such proceedings.

v. For the purpose of this Directive, the moment of opening of insolvency proceedings shall

be the moment when the relevant judicial or administrative authority handed down its
decision.


https://clr.modares.ac.ir/article-20-51945-fa.html

[ Downloaded from clr.modares.ac.ir on 2022-05-18 ]

...ijjw'/jiuéjb"ﬁ‘b' O Kas 5 00/; C—o).gun

B Galanl s o s alasl sl adlis alhal call 5 Liel Gaansd ¥
el Al Gk S S 5 o e o
Orad obsl IS 5B s K1 aS Wl o G Jlse ol 38 sole s o
ol (SEu&i 5 ol 3 g s 5 i allss Ho ssly da g JUEBI ol sl el
Sogea o3 e melu suell i 5o b i O sas 2l oo cnles Col LI
09 sals @alo s ol st LT T s s gdle Sl calayy b S (S80S
Sl S pamd Oled O puy (fa sine sad 4 el sen Wl o cdla,y pl S
S Gare Glo) 53 sl (o sad Ho Ll 4 4ndd (pl sl el ((SEuS
o oAl (B, 0 s Ho Shwagd oo aladl 555 58 VE el Hu 5 5aB L
pllss oyl e (SiuSis g adel B U8 cal ol sius € 50 Sda gl
s 1oal sl (waiting queue) sl i 5o 38 S,0L8 Jalas Lol suus
kool Buda oo Yl Gl s ids (A s lEie) 4 WS (0 Fae g
380 09 S Wlas oo Halasy alysies Y sule ¥ouy S ) WS o) el
Dl (Siad, 5 SLS S pgsd 3 u Lol sud aladl (a5 oliS 5 g g b
Shhgies clisisn » S S8 alel gy sobie s ) ol sad Al
OF 3 Ml alial 5 Cijb (S1uSay aMel ol Sle) alali o oS Al
Jaadl) s 5o el BBl alasl abs g 5o allss (sla, 5310 5 GRS =S5 b i3
ok LKA 4 Al allss Hu GBS oSG lae (JBe Gl e ol sud e
500 AW el 5o Mo oS (S35 oSa 5 gaen S uy o) 80y Sty
OV g8y 5 AT Gaas abal Gl 5 Ga el (Sae ccl sadiuals (g,
Gy s ok S (pa 58 5o ol Giaas AL 80 S Hube (553 Gl Sl s

\a


https://clr.modares.ac.ir/article-20-51945-fa.html

[ Downloaded from clr.modares.ac.ir on 2022-05-18 ]

£‘1—Mu.a.,4/”r‘"¢l,;./r‘ajl¢.:/fo ‘Jj"/’z"},'fé/‘;‘;:-b'd_}i"duﬂjjg

Devos, 2006, ) wib su,S 0le |y S0, ol st wsd (S8uSa, g 5 G
(p.24

oo bsaclic ol 8 (B8 gt (bl daall; sius ¥ sale ¥ iy ubial
Sls 5 pgd dbal 51 8 salaie oYalie o Laulsyl 8 sal alie jo WS oo
Vosd ped S Gad SV e 4 sake ((Sua

Jlos eobe Gl s 51 Lol wulad] sae la)sdS o ST hiu s S Bas
ol K59 LBT ol Lo day JESI ol i el 3 coles ol sud
sobe al (@8l oo aimls sad 45503 (QrOSS) L (NEL) sl o ol siews Cpl ol &
L Jls 50 bole ) cpae ble) )99 @ae I o sad alasl sl 4 gus Hliel )
L Ssia sla allss 5o aS guyl 50 50 SEuSt, p ol 5 g oo 5 Jad (o 5 Gh
oS oSiie 8550 b 8355 8,50 anilas Solite oy glic ciad S0 acl 8 gl al
Devos, 2006, ) uS o culen s o (A Jbb lilite JED olaga 5 33,
025

olagad 5 Boia (Sl ol S (@bl Jeadlysiwas Vossls age 4
post dhial 31 U8 caliy alh 5o o eSolae 5 80 o eu oS lhe
ael g oS 3 o b uuS La Y sole Gaatusls olyigs 51 el S,
ST (S oSa )] Gapets oS ol (S5uS35 5 Gaild (A 8 a5 e
aSa LBT Gis cielis sueli Gulily wpd oo Brwle @ cile o il ol 5368
sesim 555 VY LAY celis el (S oS o adlel diad 31 Lis & S3uSin
5 ol gola (ShaSa g oSa Hsas Gy dlaels celis calgl O oSb sl ¢l

v. No law, regulation, rule or practice on the setting aside of contracts and transactions
concluded before the moment of opening of insolvency proceedings, as defined in Article 6(1)
shall lead to unwinding of a netting.
v. Insolvency proceedings shall not have retroactive effects on the rights and obligations of a
participant arising from, or in connection with, its participation in a system earlier than the
moment of opening of such proceedings as defined in Article 6(1).
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v . DIRECTIVE 2014/59/EU OF THE EUROPEAN PARLIAMENT AND OF THE

COUNCIL of 15 May 2014, establishing a framework for the recovery and resolution of
credit institutions and investment firms and amending Council Directive 82/891/EEC, and
Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU,
2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of
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Abstract

Proper functioning of payment systems mainly requires a legislative support
by establishment a strong and cohesive legal framework. One of the
important factors in the efficiency of these systems is the management of
legal risks, i.e. losses due to unexpected or uncertain implementation of a
law. In international payment systems, due to the presence of foreign
elements, the possibility of conflict of laws that governing these systems is
very likely, and among these, conflict of bankruptcy laws in case of
bankruptcy of one of parties, is inevitable.

Analytically-Descriptive in manner and by comparative studies, the present
research discusses various approaches of different legal systems in resolving
conflicts between bankruptcy laws and jurisdictional competences and also
considers the effects of these laws on proper functioning of payment
systems, especially those related to the principle of irrevocability of
performed payment orders and the principle of certainty and finality of

* Corresponding author’s E-mail: e.abdipour@qom.ac.ir.
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settlement. According to the results of this study, precedence of the law
governing payment and settlement systems to bankruptcy law, establishment
of substantive statutes in support of payment systems so that the validity of
performed payment orders and settlements which had been taken place
before the commencement of insolvency proceedings and also the validity of
payment orders those, without awareness of bankruptcy order, are taken
place after opening of insolvency proceedings, would be maintained by
eliminating of provisions regarding the retroactivity effect of bankruptcy
judgments and also eliminating of any zero hour rule in relation to payment
systems; are among the most important ways to prevent the adverse effects
of bankruptcy law on proper functioning of payment systems as well as to
reduce legal risks of such systems.

Keywords: Conflict Of Laws, Payment System, Finality Of Settlement,
Bankruptcy.
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