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Abstract

In the early 1990s bilateral investment treaties with the purpose of development of
foreign direct investment and protection of foreign investors increased dramatically.
These treaties provided for arbitration as the dispute settlement method. But the
provisions of the bilateral investment treaties are not always clear enough. Therefore
arbitrators, in order to settle the dispute, need to interpret the treaty provisions. The
proportionality standard has been applied by some investment arbitral tribunals in
order to make a balance between conflicting interests of host states and investors.
Some scholars challenged the basis of the proportionality standard by the arbitral
tribunals. In the present article the characteristics of proportionality as a general
principle of law, which has its roots in domestic legal systems and has been
transferred to international law, will be examine. Accordingly, the application of
proportionality for the interpretation investment treaties under the rules reflected in
article 31 of the 1969 Vienna Convention on the Law of Treaties will be justified.
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1. International Center for Settlement of Investment Dispute (ICSID)
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1. See Huang v Secretary of State for the Home Department, 21 March 2007, UK House of Lords 11,
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2. The Least Restrictive Means
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. Constitution of Romania, 1991 with Amendments through 2003, Article 53.

. Constitution of Tunisia, 2014, Article 49.

. Constitution of the Repubblc of South Africa, 1996, Article 36.

. The Constitution of The Republic of Korea, 1987, Article 37.

. The Constitution of India, 2015, Article 19.

. Lange v Australian Broadcasting Corporation ("Political Free Speech case"), High Court of Australia,
1997, p.18.

7. Cunliffe (1994) 182 CLR 272 at 322, 356-357; Re Director of Public Prosecutions; Ex parte Lawler

(1994) 179 CLR 270 at 286; Leask (1996) 187 CLR 579 at 634- 635.
8. McCloy v New South Wales, Australian High Court’s Judgement, 7 October 2015.
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1. Human Rights Act of 1998

2. Reasonableness

3. Article 5(1) and 5(4) Consolidated Texts of the EU Treaties as Amended by the Treaty of Lisbon.
4. Protocol on the application of the principles of subsidiarity and proportionality.
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1. The Queen v. Ministry of Agriculture, Fisheries and Food, Commissioners of Customs & Excise, ECJ,
Judgment of The Court (Fifth Chamber), Case C-157/96, 5 May 1998, para. 60.
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1. Margin of Apprciation

2. Article 51(5)(b) of the First Additional Protocol to the Geneva Convention: “The following types of
attacks are to be considered as indiscriminate: ..... b) an attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military advantage
anticipated.”
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1. Case Concerning Maritime Dispute between Peru and Chile, International Court of Justice, Judgement,
27 January 2014. Para.180.
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1. Article 2.2 of the TBT Agreement: “technical regulations shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create”.

2. Appellate Body Report, United States — Import Prohibition of Certain Shrimp and Shrimp Products
(US — Shrimp), WT/DS58/AB/R, adopted 6 November 1998
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1. Appellate Body Report, Korea-Measures Affecting Imports of Fresh Chilled and Frozen Beef, 11
December 2000, WT/DS161/AB/R, para. 174.

2. International Investment Agreement (11A)

3. Jurisprudential Technique
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