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Abstract

Based on the theory that says the retaliation (Qisas)
right is (takhyiri) choosing between two or more
alternatives ,the next of kin (Wali Dam) and victim are
free to choose the retaliation or to ask for the blood
money .On the other hand ,proponents of the theory
that says this right is absolute obligatoriness (ta ‘yini)
,believe that the next of kin and injured persons in
intentional crimes do not have the right to demand
blood money without criminal‘s consent .7a‘yini
theory ,from the beginning ,was made the basis of
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Islamic criminal law by the lawmaker of the Islamic

Republic .However ,because in practice ,this theory is

facing problems and negative consequences such as

shed the murdered blood with impunity ,in12013/1392

the lawmaker ,following some jurists ,passed a law that

in cases where the retaliation is conditional upon the

rejection of blood money differentials) Fadil ,(the next

of kin do not have the right to demand blood money.

Nevertheless, there are still some practical problems

of Ta ‘yini theory .The domination of the theory which

says retaliation right being optional) Takhyir1 (in law

Is the only way to solve this problems .Assuming that

evidences of this theory in Imami figh are rare and its

principles are weak ,the lawmaker has not made it the ‘;?;tﬁr;f Usuli

basis of the law .This study has tried to prove that the voi7;no23

theory is not rare and its fighi evidences are convincing. > ***
Key Words :Retaliation (Qisas ,)Blood Money ,the

Next of Kin (Walt Dam ,)the Theory of Being Optional

of the Retaliation Right ,the theory of Being Absolute

Obligatoriness( ta ‘yini).
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