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Abstract

A kind of taking of property done indirectly, gradually and during
the time and finally deprives foreign investors of his ownership rights is
called “creeping expropriation”. This kind of expropriation is formed by
various actions of host states that none of them be an expropriation solely
but their collective consequence is deprivation of owner from his owner-
ship rights. So, this kind of expropriation could be predicted and verified
hardly and consequently protection of foreign investors against it’s very
different forms is realy chalengeable. This articles tries to consider the no-
tion of creeping expropriation in arbitration case law and answering the
question that what criteria and terms are be used by arbitration tribunals to
diagnose creeping expropriation. And also it should be observed how can
protect foreign investment against creeping expropriation. At the end we
can see interantional arbitration case law has stablished specified criteria
for recognition of creeping expropriation and simultainously international
envestment law has various capacities and contexts in order to protect for-
eign investors against such expropriations.
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3. Constructive Expropriation

4. Combined effect
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1. Sea-Land Service Inc. v. Iran, 6 Cl. Trib. Rep.149 (1984); Pope & Talbot, Inc v.
Canada, Interim Award (June 26, 2000), paras. 96-98

2. Starret Housing Corp. v. Iran, 4 Iran-United States CI. Trib. Rep. 122, 154 (1983);
and Tippetts v. TAMS-AFFA Consulting Engineers of Iran, 6 Cl. Trib. 219 (1984)

3. See also: S.D. Myers, Inc. v. Canada, (November 13, 2000) Partial Award, 232.
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odel wuay oo pladl o o bhad g o ul Al alls Cdl> ey e (i g
el 0 CeSIle s Loy 5 (gloaabiilos o ge 4y lalss o 511 .l
39 o0 0333 bodigp cwl 4o cwlply (ICSID, November 8, 2010: para. 408)
SIS hlo i podee sk b 998 (A CoSUle oo aS] (610 9o Joe 0 45
3575 5,885 A1y il ool sy S e a5 Sl (o (pizpen 5 9 IS
(ICSID, April 29, 1999: para. 104) asb oluzs! LB cdgs 4 a5 ail ool

Wl (laly> oS 9 wdge (l 2 5 K03 Sloddy 40 anSGl 6yl Ol

1. See: Phelps Dodge, 10 Iran-United States Cl. Trib. Rep., Award No. 217-99-2, 19
Mar 1986, at 130 and Tippetts v. TAMS-AFFA Consulting Engineers of Iran, 6 CI.
Trib. 219 (1984)
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(ICSID, August 30, 2000: para. 103) .ogs sls,la5aslo s Uil

Camg e 4y Culed 10,500 (sla L plod a5 50 8925 5ud s oyl a2l
el 0015 LS (5,500 &9, Lol (Fortier, Drymer, 2005: 222) 545 oo pis € cuslos]
Deb oo Hbled yige 0aiiz CuSIle Clw iy a5 sl e (ol 510 so plaS 0 4
5 il oo O 50 5 |y Samg e pate coSlle il g5l Gy el S
Sleladl o 5o laS ke s olylo goladl 5l il 3515 oy coSdle d—u
.(Kokichaishvili, 2015: 8) als_ce SYsb Liws Sbej G b cdgo 53
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Pl Ak o (goladl pdliso booe yizu b S 5l SIS aile js Covog oo 4y oo Cdgo
Soghe gaxg b 15 cgx opl )l Lae opl (Isakoff, 2013: 198) ;5 L ol oas
oo g5l 6555 3 Lol 10 S8l oy wlorl loaSIlo s plas Loy 5 45 WIS o o5l
e & EaSlle s (o g Jolow ) Sl i W g wibly oo (ages g 9t Saa
S pdy 0 Oygo Jailabld g soslu ol sl g ails P a5 0,5 axg J.o.c),ul.i

1. Sole effect
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Tippetts v. TAMS-AFFA) .ol 05,5 4S5 aille 39a> 5l a5 ale y s Coragyome S 0 g e )....L.

Consulting Engineers of Iran, 6 Cl. Trib. 219 (1984), pp. 225-226; and Phelps Dodge, 10 Iran-
(United States Cl. Trib. Rep., Award No. 217-99-2, 19 Mar 1986, para. 22
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3 69 Ol Jle lyim 2355 oo 515 Slaiae Sdgo pla Sl iz g ( Sy Saa
2 leasile clw Bl a b (LSl & jle g0 o0 a5 el lo L gz >
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Ad hoc Arbitration, November 13,) «aS ax>g5 cdgs aladl ;56 5 Boa g
*.(2000: para. 285

ol s S5 4 o 5B Lo LS 5 1) Jlne cnl dys 5l ()b
wils ol oy o (Ledge (63,509, 4 Sjlmse ;B Glgld (o2 55
Isakoff, 2013:) ol 5090 4 iz g S,e 2ISL ol jon il )y g0 il
Aol G ol ¢ sagas Cobin Jlne By 4y g aF Sl jas i (199
S gz il Jf egat dpse el 411 yglo sld Bl ol agas (glao Sl
s 5 oo bl ple wdlie ob 4y lacdss izl by (o iS5l claladl alas Ly i
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S8 ool 350 0 b3S Ake sy e b Joo 3B jlone b azliz jlons
cusls anlys adly 4 554055 (e 4o «(ICSID, May 29, 2003: 122) s,,8

1. social purpose
2. general welfare

el iline JYaul (ol 5 eSS 8g, ¢ 358 0digp o ogdle Y
Tecnicas Medioambientales Tecmed S.A, v. The United Mexican States, ICSID Award
Case No. ARB (AF)/00/2, 29 May 2003, para. 122
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1. transparency
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Kokichaishvili, 2015: 24-) cel 30 4 Sdgo Comdo Jgoro (shrmgs gl
clacolem wsd Jlasl codlass pulii S50 clos sl uS,o 51 Lol ol (25
i ol o 1z S o ol sz CoSllacdis ol 8 SISl s 5l 5 o8
4ty g Cowl S yhe g g Seelass (53lurdy; g (Sl oMbl 4 dga e
oais ] ;o conl Kae g 09—3 o0 3B gu 5 4y a5 Slawead jlolgen ATk,
Tl aalss o3l g 5T o lgen 5 alslle Goi Sl 55 g yme 4 e

1. See: Feldman v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award of

the Tribunal (Dec. 16, 2002), 7 ICISD Rep. 341

2. Legitimate expectation
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.(denas, Zleptnig, 2008: 172

e oz ctloe a8 UL s ol s ol Lol oluis gl
Andenas,) wib coslie (£ (sl oo lore (AT A ke ;s Bgi> 3l Cng e
Blo a8 8lge o > aS WS JYarwl Wl e oles . (Zleptnig, 2008: 172
el 29z 9e Jlgl g glogl con g a8 5 )18 sliul 9590 Cdgo Lagi &5 sages
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el dly gl 03 ot SIle Gl 3590 )0 5 5 peiis o slaceSIle
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(Montt, 2009: 285) _.lul lax

1. Principle of Proportionality
ol 44 A e s3b 1, (Means-ends relationship) Goe 5l od €l pspia byl 5oi> 0¥
ol sl ond a8 5 IS 4 sl il 5 Cdgd e phaBl Sl ags 0o il Slanl pls 4 Sl e
S el ol a5 058 o atiS 0ol ob; 4 (Emiliou, 1996: 23-24) sy 1,3, Jobs Slaal 5T 4
R V) «5,5 solitul 1S 5l auls cams (o plosil 1) IS ol (505 5018 45 5 j90 50 (302 5uSld (5] a8
(Goldstein, 1983, 1 WLR 151, p. 155
Grdo 5 2B (S 30 caliS 5 D500 039 el el by ans  eiiis 955 380 IS5 50 cenls o
(Andenas and Zleptnig, 2008: 174)
3. counter-exception
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1. See: MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile, ICSID Case No
ARB/01/7, Award (25 May 2004); LG&E Energy Corp LG&E Capital Corp and LG&E
International Inc v Argentine Republic, ICSID Case No ARB/02/1, Deci-sion on Li-
ability (3 October 2006); Te cnicas Medioambientales Tecmed, SA v United Mexican
States, ICSID Case No ARB(AF)/00/2, Award (29 May 2003); and Azurix Corp v
Argentine Republic, ICSID Case No ARB/01/12, Award (14 July 2006)
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