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Abstract

Third-party funding in international arbitration (TPF), is a new and emerging
phenomenon. Despite the variety of third-party funding arrangements for
international arbitration, what is being studied is a new way in which a third-
party funder will deserve an agreed amount with his client if his client wins,
but he has no right to refer to the client for the costs incurred when failing.
The purpose of this article is to describe and analyze the major challenges
associated with using such a foundation. The validity and position of this
phenomenon in the legal system of different countries, due to the lack of
regulations, as well as the impact of some concepts, are the subject of
discussion. On the other hand, its growing use requires that this phenomenon
be quickly regulated, and provide clear answers to the issues and the major
challenges surrounding it. Recognition of the challenges and solutions can
help to identify and accept this entity in different countries, especially in Iran,
and provide the ground for encouraging individuals to invest in this field, and
ultimately, it strengthens the position of countries as the seat of international
arbitration.
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1. Third Party Funding in International Arbitration (TPF).
2. Booliers,Eva, Third- Party Funding: The Effect of The Growing Third — Party
Funding Industry in International Arbitration on New Zealand, (Victoria University
of Wellington, 2015), p.2.
3. Nieuwveld, Lisa Bench, Shannon, Victoria, Third-Party Funding in International
Arbitration, Second Edition, (Kluwer Law International, 2017), pp.3-7.
4. Derains, Yves, “Foreword to Third-Party Funding in International Arbitration”,
ICC Dossier No. 752E 5, 2013.

1SS e Mabne Sl (53 e bt L a5 addllas (51
Canada-European Union Comprehensive Economic and Trade Agreement (CETA)
(provisionally in force since 21 September 2017), Article 8.1; European Union-Viet
Nam Investment Protection Agreement (signed on 30 June 2019), Article 3.28;
European Union-Singapore Investment Protection Agreement (signed on 19 October
2018), Article 3.1; Canada-Chile Free Trade Agreement (CCFTA) (in force since 5
February 2019): Article G-23 bis.
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1. Duggal, Kabir, Shahdadpuri, Khushboo, General Duties of Counsel, Third- Party
Funding in International Arbitration, (JurisNet, LLC, 2018), pp.25-26.

2. Sahani, Victoria,* Judging Third-Party Funding”, UCLA Law Review, 63, 2016, pp.
392-398.

3. Choi,Maria, “Third-Party Funders in International Arbitration: A Case for
Protecting Communication Made in Order to Finance Arbitration”, The Georgetown
Journal of Legal Ethics833, Vol. 29,2016, pp.883-884.
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1. International Center for Settlement of Investment Disputes (ICSID)
y. RSM Production Corporation v. Saint Lucia, ICSID Case No. ARB/12/10; See:

Bret, Anna Joubin, “Spotlight on Third — Party Funding in Investor — State
Avrbitration”, The Journal of World Investment &Trade, 16, 2015, pp 727-733.
v. Hederer, Christian, “Third — Party Funding in International Investment

Acrbitration — Economic Analysis and Regulatory Options”, University of Ottawa,
Faculty of Law Wprking Paper, December 2016, pp.1-45; Brabandere, Eric De,
Lepeltak, Julia, “Third Party Funding in International Investment Arbitration”,
Grotius Centre for International Legal Studies, Grotius centre Working Paper N
2012/1, 2012, pp. 10-11.
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y. Pitkowitz, Nikolaus, Handbook On Third-Party Funding in International

Arbitration, P art I. General Reports, Chapterl, The TPF Handbook, (JurisNet, LLC,
2018), pp. 7-9.
y. Maintenance and Champerty.
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y. Usury.
. Contingency agreements (pactum de quota litis).
¥. Douglas R. Richmond, “Other People’s Money: The Ethics of Litigation Funding”,

56 Mercer L. Rev, 2005, pp. 649-650.
o. Scherer, Maxi, Goldsmith, Aren, “Third Party Funding of International Arbitration

Proceedings - A View from Europe: Part 1lI: The Legal Debate”, Int'l Bus. L.J.,
Provided by: University of Washington Law Library, 2012, p. 654.
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Litigation Funding Law Review, (Law Business Research Ltd, 2017), pp. 171-173.
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v. UNCITRAL, Possible Reform of Investor-State Dispute Settlement (ISDS) Third-
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Article 24.



(VS 0) Slg | ¥ osled | & | oo s Gsd= jiags | VS

@b 5S w4 Madlon 6ol 5 OL, 558 g 2ol 4 e Ll 5 oo (B i

(SB 2 r;h.a EPPR- 28 B
A T suoze VLI Ale Lny 5257 51 (6l 3 (L3151 3 o3l bl Jls s
Jls onl oo bl el w55 51 3 il 35 g0 sl 4l b 5 U2l OLIT ¢ e
el 15 3 350 ol il 55 ¢ B 3L ol limbie ¢ iy ol Sl eslizal & 05530555
J T (gul8 o5 ojjf J‘J‘}f (el g S r.:.b; o9 0 SRy 3 35l
&)adj\aﬁjja\ft;lé;c\.:w)\swjdlﬁaws.sjﬁujja.sﬁ-j)'lc_,ilg:-
Sl el py cpl 1 te35 0T el 51 sl gsles slimal 5 (8l o 5 jpsoe
() (g (5 T s 4 e 558 53 0933 50 55 5 Comed comlin (G5l (alad 51
osos lorl 35 b b paa Tl ol (53les 6 46,0 0T 0557 s 5udme
St 03,5 My (oolod S50 0T (ol D5 18 o gt 53 13 (5 (50 mio 5
cnl 53 3daa laay 5 s gad (b sl 05 ged diapllss (51 el on S o
OF ity 5 Jlo s &5 Olgtea 1) (o (50 By (V) 1l o slgiiy i
b e S0 56 a5 (V) tCato opl slael w5 Jb Slods Cmio gyl 5
Ol st 4y S BT 5 Ml 6515 2 5 dn s 03 100 o ) oKl
ble 5 Hadlom sl 51538 g 2T 5 351 5 0T oy pde 51 A0
ol 5 S 1 OIS 4 5 o Lab o Os ST (¥) tain ol 53 056 g

1. Adeline, Antoine, Perrin, Laure, Third-party funding of arbitration in France,
(Squire Patton Boggs, France- March 27 2013), and, Osmanoglu, Burcu, “Third —
Party Funding in International Commercial Arbitration and Arbitrator Conflict of
Interest”, Journal of International Arbitration, Published by Kluwer Law
International, Volume32,Numbersl through6,2015,p.348, and, Gayner, Oliver,
Khouri, Susanna, “Singapore and Hong Kong: International Arbitration Meets Third
Party Funding”, Fordham International Law Journal, Volume40,issue3,2017, pp-
1034-1046.

2. UNCITRAL, Report of Working Group Il (Investor-State Dispute Settlement
Reform) on the work of its thirty-eighth session (Vienna, 14-18 October 2019;
AJCN.9/1004) paras 82-83.

3. Booliers, Eva, op. cit, pp.23-24.



YW el 5 2og

Sheslazal (F) 6OT & s g0 ol il 8 s drw s (6l AN 5 () o )
Ly ol 53 0l 038 LSS 5 e plateny Ml (slapeilSe

(O o 5 il ol B35 slaais F Olo Sl e 5 cowlin Ol bl alts
s 4 0T a5 05 518y 5 5 (Jbo Sledst St 3 Jlo J e &K O i
OB WSl a5 Sl 1§06 olin e 5 4y e Jlo OB ST pals
Sosls o> S, (J‘i‘).“‘{’; a5 Ll c«Jlu.iuJ»v.:.E.'SJJ >4 Cél:.nsu.i.jlj’
056 55 5 oals e 0B L KoK Loyl 15 oals 5 558 o o3lizal Ml oy
C_,.l\&)r&&@\&i)}.b)\bé})b&i)Ls‘g‘j&tﬂuw\jﬁ-))L}MJ}i«f
‘)J;Lg))‘bLST)LS‘F\)&L»:L.Q(.\PLLJLE\Mjmda\jdcb)}&faﬁ-‘-w‘}s
Lsiw@tf)a\,\;\fo}suuugt,\pcuU:SaJ,TO:;\jsOK,_\?434?};\,_@5{\;{
u';”r:"‘i4’;;i"‘-{“-’T‘-"’;J‘*‘CU"J"L““’Tc*{)l‘:"“(’”ﬁu&ﬁ)u:’»'u;ﬁ"ﬁ)"
5 M0 It & a4l sy ol Bl LU ol 53 3sed dal g (O g

A Sl s g Ll g (50 0o (1 056 gl 5 Dol 4 S Ol
5 kol o 1l 518 55 sl Ll Bl 0 Jomoly o Side 5 o 5 ol
Ol S0 5B Al & 6,8 Oler 5 Sl SV 5b 5 ooy AT 3 056 g goas
S g (D eopl Sl sy d b 4 dle Sl (S I8l l e oo
Mbo@bu)&bu"}.&l{)}b‘bd;uLQTML}:JA

S Sl Sl Ses arw g Jl= 3 olily &K Olssas sy opl cmaen
)a.aj:....f@}:‘_gl?g wfa\);&g\)écw\q@\#&g\@l@;};ﬁ
el 5 056 o sai 5 6,50 il 03 68wt SO 5S T 6SG O gie 4 il 4an
s B OSe Sl S (O o ) o 3 3 ge Sl
53 $o3ls Dl o &5 A3l s oen 4 ea LLs 55l sy 4 |y Gl
Lo oS o il aAilie 51 Ol plateas 555 (65l el (5 555 51 Olgr

1. Shahdadpuri, Khushboo Hashu, “Third-Party Funding in International Arbitration:
Regulating The Treacherous Trajectory”, Asian International Arbitration Journal,
Volume 12, Number 2, 2016, pp.102-106.



(VFe o) Slg | ¥F oslad | & J | o s Gt a3 | VA

s wen ol bk olsa s usls (S e 056 LSl g B L
S 4 D palie axe g Glp 1) (ol e Ll S cpl 03 05 el
"l el bl
691> 5l P el drn g5 g D 92 90 il 58 5l ey gls g DLas eslatul (Gl s
(D o G b BL,l s s, 55 Lol sl s opl ol cws TCwl (Ol o )
Cass 5 ol 4 bgy e SIS k5 L 5 S 1S3 e k5l Lol
Al i 35 Bos S ) 5 058 6K gl Glos Slgs o Sl il
w8 S e g syt pl o wty S Wl o oloul d ) o 51 5 bl
ol Ol ps dy o b4 I s Q)y&wrlﬁ\)éﬁg O U= sl p s
e 3 s G S b Ol o Bl 5 e B e I S eslind
15 g 54 by e el 5 Dole g go 4 g Sl plin 53 5 g g0 015 3k
,@fdfﬁg,;u%,ﬂsjcw\wux%_g;u,-ojp&uwmgtﬁj.mﬁ
D g dal o Ol
b b Ml slaobejle ol Madl i o gl 51 aslizal S5 e
L3 4 0l (Sl o 5 6313 b das e aainie (6,8 5w L il g e Eada
Ll oo 1) (o Dl 2 din opl 55 T iled ) ol 03 500 Aspllis
351033 Gl Ml alan 6y e sl b shade 5> s e el
Loy 056 ol sl Jordosmes 5 Laaly b ased 8 g Ll oy AL
sl Lo e Ml Sl (S g 3l sl oe IS il on ¢ o OIS0 56
ok plasil Madl s el )3 s gdoms i pa SLILHO g (5 @225 o s )5
4{5\,3&5}6&.)!&0,;\56@\“)%1@o\}:@d&j\opa\ﬁs«f@\

TV 5 o o) YN ol 5 g Ml o)l 651 53 e o)l

y. Sahani, Victoria, op. cit, pp. 403-406.
UK Civil Justice Council, Code of Conduct for Litigation Funders in England &
Wales (January 2018).

3. Ibid, pp.407-410.
4 . IBA Guidelines on Conflicts of Interest in International Arbitration, 2014.


http://associationoflitigationfunders.com/code-of-conduct/
http://associationoflitigationfunders.com/code-of-conduct/

VQ|6M\}M

Sl N s (ol slaan 5a 4 el Ml SE LG osls wnS 21 E
Goals S e ailasl T KEKin 55505 5 0 g (O o ) 4 =l sl
wlo o (55503 Ay Aol 3 TCIE Il el b gla 0y 55 Sl 0 g0 Ol b 0K
ol S sms T o3l 5 olas eIl o (65515 O smmeraS Ml e (6518
s b 0B S b gl s 5 0kadSl slses Jbo OB LS s azeil (5,5
5 S w5555 el 7SS s M) oy 13 S e sosls el B
iadat Nl 5k Gsi (5591 o g 53 aaY el 3V K Ml sl
Mo b Ml il St i Tt o a5 (LSl S50 GU!
el ol o513 s SIS oM susls GBI (sosls el e S shm
AL & eSSl ol Tl 5 MY IA T 55 0 ()l 5587 ol 5 (K51

7.3 gai oL (O g (51 % gy w0 3551 5 (53l sl

1. ICC examines allocation of costs in international commercial arbitration , 08
December,2015.
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8 . Hague Rules on Business and Human Rights Arbitration, December 2019,Section
VI, Article 55 with commentary.

9 . SCC Policy Disclosure of Third Parties with an Interest in the Outcome of the
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Argentina-United Arab Emirates Agreement for the Reciprocal Promotion and

Protection of Investments ,Ibid, Article 24: “Third party funding is not permitted”.

2. CETA, 2016, Articles 8.1 and 8.26.

3. EUSIPA, Atrticles 3.1(f), 3.8 and 3.19(6).

4 . CCFTA, 2019, Article G-23-bis.

5 . Netherlands Model Bilateral Investment Treaty,2019, Article 19.

6 . EVIPA, ch. 3, sec. B, sub-sec. 1, art. 3.28(i); ch. 3, sec. B, sub-sec. 1, art. 3.37; ch.

3, sec. B, sub-sec. 5, art. 3.54(7);Vietnam ratifies free trade deal with EU, Reuters,

June 8, 2020.

7 . Public Communication on the Second Negotiation Round on the Modernisation of

the Energy Charter Treaty’ ,08—11 September 2020.

8 . ICC Rules of Arbitration (ICC Rules), 2021, Article 11(7).

9. ICC Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration under

the ICC Rules of Arbitration , 01 January 2021, Parad.28-32.

10 . UNCITRAL Working Group 111 on Investor-State Dispute Settlement Reform.

WSS Ll 3
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reform of investor-State dispute settlement (ISDS) Draft code of conduct ,Note by the



M| sl 5 2og

ﬁ@’.xiagﬂcw\uppw\,gL;,|fc,\),aﬁp|)>}>'¢~z;\yu,,;§;\@j
5 S Sl rw,ﬁ,; OT awls 5055 opl 45 I8 Sl e Soys e Jl
TS ahy o L 0l OT 6 5 ool Il s T g 03 85187 S16 ponna

d“" 6"“5‘“‘?,' Y
DLl cpl 5o s Jbo sla e 5 Slelgl 5 (Ol o o S eslizal i 28
Ol &) cpeands 8151 Sl g5 53 OS] aimman 5 b ja JulST O OIS (55187
Sl 3 ol Ol b LU o Yl 155 60l a5, 1 oil 5 Lo g5 Laay 50
o ) N33 3 gm gL LE 5 5,05 3y i oDl (4o blie o b 51Ol o
S s Byl Cgar 1985 filia o b 51 ekl s Sl g5 53 O8G0 g2 5 (3
oo Lol Ole s gn IS g3 b caelsl y3 a5 sy B daay ja Ol e

A ‘x"’“‘j’. o

sl 3 )15 sl ol 5 b 5 ol a5 p sk (sl 3 5o 68 5 b
waS 5 S o,lal b el i flae s Ll (g3 Ol o ol Jaste (5905 55 &S
JiL"" [)\ﬁ 9 ol [)‘J.:.? J.f@ cu.ib;ﬂ 9 o9 e ‘_thA...iJA iﬁfp el L >

"5 g s Jeens 03l 3 bay (0T 0355 (659 08 5 4 claas ja

Secretariat, 9 November 2020,( A/CN.9/WG.111/WP.201) ; Draft Code of Conduct for
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