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mu rder as a le gitimate defense can be found in the theory of human dignity and
the symmetry of the right to life / the de nial of the right to life; According to this
theory, Scottish law is based on stricter rules than Iranian law regar ding the
admission of another murder i n the capacity of self - defense. Adopting a strong
retreat rule, acc epting the defendant's only conventi onal mistake in dealing with
the attack is necessary to repel it. The illegitimacy of murder in the def ense of
property, the monopolization of the license to commit rape by a victi m of rape,
and its non - extension to other sexual offenses are among t h e hallmarks of S
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Main Subjects: cotland's strict approach. In contrast, the Iranian criminal legislature, by
Criminal law and improperly removing the ¢ ondition of appropriateness and using alternative but
criminology vague terms by observing the defense steps, adheres to other criteria of defense
Keywords: legitimacy, such as the current or imminent encroachment, the need for one-
legitimate defense, sided defense and the excessive defense order. Has specified. This is despite the
justification factors of fact that in current Scottish law, or the imminent encroachment, along with some
crime, defendant, other criteria, is considered an element of necessity in legitimate defense.
perpetrator, Human Despite Scotland's stricter approach to determining the territory of self-defense,
dignity, Dignidad humana the rules of self-defense in Iranian and Scottish law lack the necessary
comprehensiveness.
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1. Introduction

Legitimate defense is one of the most
important institutions in criminal law; This
institution is one of the justifiable factors
of crime, which has long been recognized
in various legal systems. In fact, this
institution has its roots in the existence
and history of humanity. Human nature
has instinctively reacted to wunjust
aggressions, regardless of  legal
implications, and this reaction has been
defensive. Legitimate defense can be both
a justifiable factor and an excuse, as the
case may be: Legitimate defense is
basically a justifiable factor of a crime.
However, it is considered an excuse when
the accused makes a conventional mistake
regarding the existence of an attack or
aggression and the amount of force that
must be used to repel the attack.

2. Methods

The writing method is descriptive-
analytical and has been applied by
applying the system of two laws of the
country.

3. Results

The difference of opinion of Iranian jurists
on the necessity and legitimacy of defense,
despite the possibility of escape, is not
related to jurisprudential texts. There are
four different approaches to Scottish
jurisprudence on the issue of escape and
retreat in legitimate defense: First, the rule
of absolute retreat: According to this rule,
the accused must prove that he is in a
position of legitimate defense to retreat
before using force. Has tried. Second, the
strong retreat rule: According to this rule,
the accused must use any harmless or
conventional opportunity to retreat and
escape danger. Third, the weak retreat
rule: The implication of this rule is that the
issue of retreat and the possibility or
impossibility and its desirability or not is
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just one of several factors that must be
considered when deciding whether to take
action. Whether the finding is normal in a
legitimate defense position or not. Fourth,
the rule of negation of retreat: This rule
allows the accused to resist the aggression
when faced with an attack, even in cases
where he can retreat without any harm.

In apparent legitimate defense, there
may be three situations: first, the apparent
aggressor is mistaken in the apparent
defender, and the apparent defender's
reasonable belief in the existence of an
intentional danger. In this case, the
behavior of the apparent defender is one
of the justified causes of the crime.
Second, the apparent aggressor does not
pose a material or real danger, nor does he
deliberately create a sense of danger for
the defender, but he has shown behaviors
that have led the defender to conclude
that he intends to attack him. Third, the
apparent aggressor has no fault in
misleading the apparent defender and a
reasonable belief that the perpetrator is in
danger, and has not shown any behavior
that has led the defender to conclude that
he intends to attack him. It is considered a
criminal offense, because the behavior of
an apparent defender, although not a
legitimate defense, is not punishable due
to the lack of a psychological element to
commit the crime, as well as a reasonable
effort to identify the situation in which it
is located and a reasonable mistake. The
apparent defenders in the first and second
situations will be treated as interpreting
Article 156 as a legitimate defense. This is
because the Islamic Penal Code recognizes
the imminence of rape when its existence
is discovered with reasonable evidence.
Regarding the apparent defenders in the
third situation, it should be said that the
legislator has provided for this in Article
303 of the Islamic Penal Code of 2013;
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According to it, if the apparent defender,
in accordance with his sincere belief in the
existence of rape, defends himself against
the apparent attacker, in addition to
paying the diyat, he will be sentenced to
the ta'zir prescribed in the fifth book of
ta'zir.

Extreme or excessive legitimate
defense applies when the accused is in a
state of defense but does not comply with
its conditions. In the Islamic Penal Code of
2013, in addition to the institution of
legitimate defense, which in the strict
sense of the word can be referred to as real
legitimate defense, the legislature has also
accepted the institution of legitimate
defense as excessive or extreme.
According to Scottish jurisprudence, a
person who has been attacked has the
right to use force to the extent that it is
normally necessary to repel the attack.
When a person is attacked, he or she
cannot accurately assess the extent of the
attacker's violence, and the courts will
consider the need to respond quickly
when judging the reaction to the attack, so
the accused may be reluctant to inflict
undue harm on the attacker. To use too
much force and cause a misjudgment of
the amount of force needed to save one's
life in those emotional moments.

The Iranian criminal legislature has
always and especially in Article 156 of the
Islamic Penal Code of 2013 has emphasized
the current rule or the imminent rape or
danger as one of the conditions of
legitimate defense. In Scottish law,
although only in the McKinsey case,

murder is allowed as a legitimate defense
to avoid imminent danger, provided
defensive action is necessary.

4. Conclusion

The basis for allowing murder as a
legitimate defense can be found in the
symmetrical theory of the right to life, the
denial of the right to life; According to this
theory, Scottish law is based on stricter
rules than Iranian law. The Iranian
legislature has unequivocally removed the
condition of appropriateness and the use
of alternative but vague terms by
observing the stages of defense, to other
criteria of the legitimacy of defense,
including the current or imminent
aggression, the need for defense on the
one hand and the defense order too
necessary. However, in current Scottish
law, the imminent rape, along with some
other criteria, is considered an element of
necessity in legitimate defense. Despite
Scotland's stricter approach to
determining the territory of self-defense,
the rules of self-defense are lacking in the
comprehensiveness of Iranian and
Scottish law.
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