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Abstract

Over the last three decades, various forms of negotiated-consensual criminal
justice have been developed in common law and civil law. All of these consensual
mechanisms simplify and speed up criminal proceedings in response to criminal
act. The emergence of these mechanisms guarantees the rights of the parties to
the criminal act and it leads to the contractualization of public prosecution.
Execution of prosecution alternatives, first by eliminating the stage of discussion
on proving guilt, allows it to be done with the least cost and speed of the stage of
investigation, which subsequently reduces the overcrowding of judicial
authorities and prison. Then, beyond a purely managerial logic, it guarantees the
predictable outcome of the trial, which is the goal pursued by both the accused
and the victim and the prosecutor. Eventually, a more acceptable response is
achieved and a better procedure is implemented that will be of a nature that tends
to prevent recidivism. Among these mechanisms are the institution of penal
transaction in French and Belgian legal system and the alternative institution for
pursuing public litigation in Iranian law. In this regard, the present study with a
descriptive-analytical approach has examined the alternative position of public
prosecution of penal transaction in the three legal systems of Iran, Belgium and
France. In the end, it was concluded that the Iranian legislature would have more
confidence in prosecutors in considering the principle of the necessity of
prosecution, and that the prosecuting authority would have taken a more flexible
approach to pursuing alternatives.
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Extended abstract

1. Introduction

The present research seeks to evaluate the
problems and challenges in the way of
penal transaction and increasing the
alternatives to the criminal prosecution by
taking the three legal systems of Iran,
Belgium and France into consideration.
The alternatives to the criminal
prosecution are an intermediate approach
that are substituted for criminal
prosecution and filing the criminal record
away unconditionally. In this way, the aim
of the punishments is achieved without
imposing the punishment. The alternatives
to the criminal prosecutions are based on

the  criminological ~and  practical
principles .
Procurators can divert  certain

offenders from the court process.
Alternatives to prosecution which divert
people from the criminal justice system
and have been shown to be cost-effective,
reduce courts’ caseload and reduce
reconviction, leading to fewer victims of
crime. well-designed alternatives to
prosecution should aim to change an
individual's offending behavior, thereby
reducing crime and the impact of crime on
our communities. When successful, they
should keep people from entering the
criminal justice in the first instance and
divert consistent low-level offenders from
returning to the criminal justice system .

2. Research Methodology

The current study aims to examine ways to
improve the alternatives to the criminal
prosecution and provide practical
implication for future development of
negotiated-consensual justice in Iran,
using a documentary comparative study.

&3

~——

Comparative Law Biquarterly

This paper with a descriptive-analytical
approach has examined the alternative
position of public prosecution of penal
transaction in the three legal systems of
Iran, Belgium and France. These data were
obtained from different academic source
in French and Persian. This research is
based on library resources with consulting
books, articles and Thesis’s. This research
study has two main purposes and they are
listed as follow:

1 .To compare and contrast the

implementation of penal transaction in
Belgium, France and Iran.

2 .To identify the present challenges of
penal transaction provision in Iran.

3. Findings

In some less serious cases, although the
procurator may consider that it is in the
public interest to take action, prosecution
may not be the most appropriate course of
action. In those cases, there are a number
of direct measures available. This way, the
accused does not have a criminal
conviction recorded against their name,
members of the public are spared the
inconvenience of attending as witnesses,
and courts are freed up to spend time
dealing with more serious cases. In less
serious cases where there is an identifiable
victim, a conflict between two parties, or
where the offender is able to make amends
for his conduct, 'reparation and penal
transaction can be an effective alternative,
in those areas where there is a scheme
available. The accused can choose not to
accept the penal transaction in which case
the procurator may prosecute the case in
the normal way. The results show that the
alternatives provision in Iran is still
immature when compared to the Belgian
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and French system which has adopted the
alternatives to the criminal prosecution
measures into the mainstream of criminal
justice system.

4. Conclusion

Prosecutors have previously used
diversion. Rather than go through the
entire formal judicial process, and with
due considerations, prosecutors are
encouraged to wave prosecution or
discontinue proceedings either
conditionally or unconditionally. Diversion
enhances quick conclusion of criminal
matters while offering the accused, who
accepts responsibility, a second chance to
correct their mistakes and /or reform.

Through reviewing literatures, an
overview of the global development and
the implementation of penal transaction in
Belgium, France and Iran were explored.
Comparison and contrast between the
penal transaction provision in the targeted
places have been made in the areas of
implementation, management of the
program, referral procedure as well as the
challenges and improvement related to
the current provision.
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