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ABSTRACT

Covid-19 has encountered the global economy with numerous challenges, including foreign
investments. States are obliged under international law for the health and security of their
citizens. However, measures taken to secure public health in the face of a disease outbreak have
caused many losses to investment activities. Governments are tossed up between the protection
of public health and foreign investment, and they often choose the former and adopt necessary
measures. Through a descriptive-analytical method, this article tends to answer the key
question that “what are the legal aspects of foreign investments that have suffered losses, and
how all these measures adopted by states are legally justified?”. Therefore, after an introduction
to the crisis, in three chapters, the States' international commitment to control infectious
diseases, legal dimensions of foreign investment, and the legal challenges of dispute resolution
are analyzed. Finally, it is concluded that the States are committed to controlling the spread of
infectious diseases under the international health regulations and the core human rights
instruments. Therefore, declaring a state of emergency and other restrictions are not only
justifiable but also the part of an international commitment. However, these measures expose
foreign investments to unprecedented damages. The overflow of the investment claims is
considered a serious threat to the receiving States. Considering the present uncertainty, due to
the lack of recorded judgments by international courts and tribunals on this issue, IIAs,
customary international law, and the rules of responsibility of States will eventually shape the
foundations of the decisions of authorities.
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INTRODUCTION

Infectious diseases constituted the most serious health issue in the world until the
beginning of the 20th century when chronic degenerative diseases began to
dominate this scenario in developed countries (Barreto, Teixeira & Carmo, 2006,
192). Communicable or infectious disease refers to those that are transmitted from
animal to human (or from humans to animals) through direct or indirect contact.
These diseases are divided into two categories of lethal and non-lethal. Ebola, HIV,
SARSI, and Covid-19 are considered among the lethal infections, and some diseases
like HSV and Yeast, etc. are known as non-lethal (Forooghi et al., 2015, 127). In the
definition of the World Health Organization “Communicable, or infectious
diseases, are caused by microorganisms such as bacteria, viruses, parasites and fungi
that can be spread, directly or indirectly, from one person to another”, (WHO
Africa, 2020). Cholera and plague are among the most severe ones that have caused
the death of a huge portion of the European population by far. Today, the threat of
infectious diseases is increasingly causing fatalities; “Ebola and Coronavirus are the
new instances which are challenging the international health system” (Forooghi et
al,, 2015, 127).

The outbreak of diseases such as MERS2, SARS, and Covid-19 has affected the
overall approach of human communities, governments, and international
organizations. For instance, in 2003 SARS caused nearly 774 fatalities. Besides this,
more than 335 infectious diseases have emerged over the last half-century and there
has been the re-emergence of the old infectious diseases which are rapidly
increasing in incidence and geographic range (Gostin, 2014, 35). The WHO which
considers prevention of infectious diseases among its major tasks has reformed the
International Health Regulations, which are instrumental in providing a global
framework for the prevention, detection, and assessment of infectious diseases
(Zidar, 2015, 505). Coronaviruses are a large family of respiratory diseases that can
cause illness ranging from the common cold to the lethal ones, such as SARS
(WHO-DON s, 2020). Since the outbreak of SARS in 2003, various types of human
Coronaviruses which may cause respiratory infections have been detected around
the world (Meyguni, 2013, 49). In December 2019, a cluster of patients exhibited
symptoms of viral pneumonia similar to SARS and MERS infections, with
connections to a Seafood Market in the Chinese city of Wuhan, Hubei Province.
Thereafter cases of an unknown outbreak of pneumonia were reported to the WHO
on 31st December 2019. A day later, the seafood market was closed and

1. Severe acute respiratory syndrome coronavirus
2. Middle East respiratory syndrome coronavirus



decontaminated. After extensive speculation about a causative agent, the Chinese
Center for Disease Control and Prevention (CDC) confirmed a report by the Wall
Street Journal and announced the identification of a novel Covid on 9th January
(Gralinski&Menachery, 2020, 2).

Eventually, in March 2020, the WHO declared Covid-19 a global pandemic.
Although the initial cases have been associated with the Seafood Market and many
reports on social media suggest the snakes, birds and other small mammals
including marmots and bats as the probable source of the virus. But the origin of
Covid-19 remains unknown despite repeated claims by some high-ranking US
officials, including the President and the Secretary of State, that Covid-19 was
originated in a lab. However, the Office of Director of National Intelligence (DNI)
contradicted reports suggesting that the new coronavirus had been developed by
Chinese scientists in a government biological weapons laboratory, and continues
that “The Intelligence Community will continue to rigorously examine emerging
information and intelligence to determine whether the outbreak began through
contact with infected animals or if it was the result of an accident at a laboratory in
Wuhan” (Dilanian, Kube & Lee, 2020).

In an attempt to flatten the Covid-19 curve and slow or stop its transmission,
governments around the world suspended people’s freedom of movement, placed
restrictions on freedom of information, and closed schools, businesses and places of
worship all in the name of public safety and some governments also declared a
national state of emergency (Emmons, 2020). So far, there have been over 3.5
million fatalities worldwide. This huge amount of personal and financial damage
draws the attention of international lawyers to the matter of protection of foreign
investment which may become considerably affected by the States’ international
commitments to prevent and control infectious diseases. The States being the
primary subject of international law are committed to timely cooperate with
international organizations in order to prevent and control the spread of diseases.
However, these measures are in many cases threatening or at least seriously
affecting the interest of foreign investors.

PURPOSE

The purpose of this article is to determine the present legal aspects related foreign
investments that have suffered losses in the face of the Covid-19 pandemic and the
consequent adoption of public health regulations and declaring a state of
emergency, and the matter of justifiability of all these measures adopted by the
governments. Therefore, it pursues the assumption that the States’ commitment to
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control the infectious diseases and their implications are imperative and justifiable;
although, the legal aspects of investment protection are multidimensional and may
differ subject to the matters of law and facts (res facti) in each case.

METHODOLOGY

This article, considering being an interdisciplinary study in humanities, explains the
unprecedented economic and investment consequences of this crisis and surveys
the legal dimensions of investment protection through a qualitative research
methodology and a descriptive-analytical approach.

FINDINGS

The major findings of the research are presented in the conclusion; therein this
assumption is concluded to be reasonable that the States’ commitment to control
the infectious diseases and their implications are imperative and justifiable.
However, the legal aspects of investment protection are multidimensional and may
differ subject to the matters of law and facts (res facti) in each case. However, the
States must assess the legal dimensions of the proposed measures to control Covid-
19 against the issue of foreign investment and mechanisms to object to these
measures because the margin of appreciation for government measures has to be
reasonable and always justifiable. In order to determine this margin, the bases of
rulings of various tribunals in similar circumstances (e.g. the claims against
Argentina) may be refined and accordingly, the claims and the decisions of various
tribunals can be predicted with considerable accuracy.

CONCLUSION

The exact study and analysis of this exceptional situation of the Covid-19 pandemic
depend on determining operation of international courts and tribunals on various
dimensions of this issue in the future. The claims (including those against China)
need to be proven in courts of law, following a detailed legal investigation and
through a fair trial; otherwise, they will carry no legal or judicial weight. The
pandemic has faced investors with various challenges in different countries hence,
they ought to be vigilant regarding the regulated protections in the IIAs that best
suit their case, and among other things the matter of enforceability of provisions
and the expiry date of the agreement, although these protections are often
retroactive in nature. The accepted definition of the term “Investment” under these
instruments and the scope of properties, assets, and corporations that meet the
nationality conditions of the relevant IIA, all need to be taken into consideration.
The provided mechanisms of dispute resolution and the arbitration clause have a
determining role to play in this context. It is to be remembered that the losses



suffered by investors must as a general rule, be legally attributable to the acts or
omissions of the receiving State, and in the absence of such an attribution, the State
concerned may not be legally bound to any form of reparations. However, the
overflow of these claims and invocation of legal and customary protections by
foreign investors is considered as a serious threat against the receiving States.
Therefore, implementing efficient measures has become more evident and in the
absence of which governments will be involved by these claims for years ahead, and
many investors may challenge the measures undertaken by them to control Covid-
19 in various tribunals.

In case, there are no such measures implemented, besides the general and
security exceptions mentioned in the ITAs, the States may invoke a fundamental
change of circumstances as a ground for terminating or withdrawing from the
relevant investment agreement. Other defenses may be made regarding the
exceptions to State responsibility including necessity and force majeure which have
been the case in the investment disputes against Argentina.

NOVELTY

Although few published articles have concentrated on this matter, the important
distinction between the right to health and the particular commitment to prevent
and control infectious diseases is often overlooked. The issues relating to the right
to health mentioned by some of the core human rights instruments, namely the
prevention and control of infectious diseases, declaring public safety crisis and, as
the case may be, the provision of urgent medical services and declaring a state of
national emergency, all deserve to be considered as independent commitments and
in other words, subsidiary branches of the right to health that are particularly
applicable to circumstances of crisis, emergency and, high urgency. The fulfillment
of these commitments may expose the businesses, banking and commercial
transactions, and various aspects of society and economy to disruption and damage.
The prominent feature of intensity and urgency doesn’t appear to be the case for the
rest of the obligations of the right to life. These features of intensity and urgency of
pandemics per se may eventually enable the States to invoke the principle of force
majeure or other factors precluding the responsibility of the State. Moreover, if we
assume that the States are deemed committed to take health measures and to
control pandemics only by the virtue of the health regulations, then we have
neglected the potential legal role of the well-known principles, such as the No-harm
principle, causation, due diligence, etc. Whereas, these customary rules themselves
can provide the basis for the responsibility of States toward their citizens, as well as
the foreign investors.
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1. Severe acute respiratory syndrome

2. Gralinski & Menachery

3. Office of the Director of National Intelligence (DNI)
4. Dilanian, Kube & Lee
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1. National State of Emergency
2. Emmons
3. The New York Times
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1. The No-harm principle
2. Principle of causation
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1. Matter of law

2. Matter of fact (res facti)

3. International Covenant on Civil and Political Rights (ICCPR), 1966

4. International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966
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1. European Social Charter, 1996

2. African Charter on Human and Peoples' Rights, (Banjul charter), 1981

3. Additional Protocol to the American Convention on Human Rights in the area of Economic,
Social, and Cultural Rights (Protocol of San Salvador), 1988

4. Committee on Economic, Social and Cultural Rights (CESCR), 1985

5. Coco & Dias

6. WHO Constitution, 1946
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1. Public Health Emergency of International Concern

2. Draft Articles on Prevention of Trans-boundary Harm from Hazardous Activities, 2001

Sl £ 9o 53 gladile Sallas

YA

Y oosleds (VY o)0s

Ve le
0 by




S e s ghe 3 gl e Sladllan
Y4

Lacdgs Medl oy Sldgs
e gl o IS 5

03903 Uy 53 3,8 B Conlo o adps Ml olns 5 b
g 5 50 5 Kb e bl Sles Ml Codsine 4 e | i ss wlddse ol s
el g o B 4SSl 5 (gl 55 L plidl @S0 RN CHHEER 18
(il St s ol s Szl B el Ggi il s Comgeas 535,5 Al i gs
Ll (Y=Y ool oY v o doacdsn Mol Colsine oy 0 7 b) ol a2l
033 L 5 e 053 ()1 S 8B 5 b 5l S 55 dals Lzl LB g 4 (5013,
S35 53 53 Jolo sl ol 51 500 (6,05 3 o b 5 il 4l ST ) aliad
VA= 35S s U8 3550 53 plply Al S O CpeS T S ey 53 L s
Sl ashisle gl L PERVI e 0 65550 Sads o Jows Slalis C g
slasly 1K 5 Slgr Cblig olosla b 6 )Sen 5 (Solow ool oo b ablie 5 S
TP) 225 o i ps Malliy Clgins Compi 5 ol gmime dgl s Ml
AP Y esle YooY dacdss Madlopy Codgie L 55
15 Sacslas et b s 3 4 tes olowo 51 on T iatie C3le Jlas! 53]
3y5m 651y 3 ki 310 cennlin Codla Sl slome 2S5l g 4y Cand
2 PLedes jsba aS Sl (ole Loyl b ys 5 el Slelsl s ly s laldgs Jpd
Coale iaie Codl e 0 S5 coplply (Sl s ol ) Loy Ss5le IS oaS
Codlye (VPO Y 0 0¥ ) Wles ol (el |y ol s 5 503 sy ) gl
3505 b DM 4 Cps [2STs slal oS Sl " ogllae 1S slaadlse 51 atie
e Ol 5 i35 (6 St ke |y ad s 35 5 Wl e LDV ) Shlus
Sloledbl jLinl § Olindg oluwld 4 den Ll oo (5 0l 8 5 Jd5Is Oyl
Cdln (255 DLl S sl 51 STy Slacsslon: fad @3l5e 5o el (55
ISl il olan dodg Db a pa ABL e VA 58 0l Ol 53 et

1. Draft Articles on Responsibility of States for Internationally Wrongful Acts, 2001, (A/56/10)
2. Due diligence

3. Obligation of conduct

4. Hangin

5. Good governance
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1. Centers for Disease Control and Prevention (CDC)
2. Ameli
3. Sarkar
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1. Mazzuoli
2. Guidance to the Member States concerning foreign direct investment and free movement of
capital from third countries, and the protection of Europe’s strategic assets, (C/2020/1981 final).

3. EU Commission
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1. Nationalization

2. Gaillard & Banifatemi

3. The Great Lockdown

4. International Monetary Fund-Research Dept.

5. Onyekwena & Ekeruche

6. Global Gross Domestic Product
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8. Online dispute resolution

Sl £ 9o 53 gladile Sallas

FY

Y oosleds (VY o)0s

Ve le
0 by




S e s ghe 3 gl e Sladllan
Fr

Lacdgs Medl oy Sldgs
e gl o IS 5

i eydls bl an ol el egia s cwpsls CudS js Jeo Bl Sy Sl
VA= 555 Fods 3l g gy (70 YA ¢ Gl 1851 5 omal) 358 o0 Sllali
Jl_o.ol6)<§béqﬁwngT)>iﬁLo>\j>}&&dL§>L;icL@ Cod L 54 S s o
313 3 Syl A Al La ) 2SS (6l (SLaB (gl 5o Sl (sl
38 doalss eal b i3l ot aneln LIS K05 5 GLS L s (sl 1 53 ol 35 el
=Y XY usian s 5505

b OUMS &l o 5 e w5 (sl (S AL s iiaslios (pl <0200 55
s a8l e 5l Bai> slalolem sbul ¢l ply tdas o 13 St
255 3 o3 S 258 AL
I SIS wlo p 3l (Sei> Gl 1 -
St 40 s o5 Ol b L 61K, gLl Jlgel 55 Lacdgs als-lus 228 )
SNl o slaaslicidloe gyl 5o 5 3 Slaans j3 Ll s e &l olas
Sy lulul j2b 3550 534S Conl odal 355 a0 )= (LIS wle w5l Sl
b Ly (65l 0See 55 <0l e Cd53 (g O sl Bila () 55 o pdin yla~
Sy (o (6 =3) duled sliul i s S s cpl s o b g JsIs
ko 5 (6558 @ilinate Slust il Lols aglam ol (FF 0 ATAF o poms
oy 55 it s ol 331 e (58S le e oS e e
slaslsyl 3 Ol de gl o sl QLIS Gle o 3 Blas] da g 108 wls o ol b
Sl JLas 5 b peeriad ¢ Sl Sl Jlas! pe (sad pde (g S le s
(XY bl 5 5,M08) il o0 5 ale o

Lt Gy e oy 4 slee 55 ol 5 oll sl s Jlasl s el IS ) 5bay
S Vool 3550 8l Sign (OISl oo 31) ol gt Collah 53 5
L il sl pans (oo S50 4 a8l K 350 dal 5 3 S s o el

534 (6l g il ol 3 SIS ale s 333 5 S b 5 AL ol il

1. Zelezinkow & Sourdin



S e OS50 ade Suwody 53 ahar 5l Sl 42lls oy ol 70o90 ol 4 0kip A
@zl glay io Col 3 s dss ( Jhadlom Bsi 55 s Jaol gallaed 1l gl ol )
ot oy T o) sl 0350 me 33 5 S (i 65 g 0 31 50
W38 Shlad Jeemie ol ol 31 ol LS ale e 81 o . (A8 od I
e S8 4idd 5 S s s (D5 oy DL iliate 518
5555 S5 Sl 88 5,8 (S US4l 63 D> 536551 Sgo ade 50
S5t ss Codw Hl Colem Cga )3 g 0355 il s 3 ¢ 0508 oDl 3l Colo 53
5300 V=10 A Y8 ) ooy s ol Ml 5 e Sligas b illas
Ll Jeol ol (Madlipe 61388k o 31 36 (gsles 5309 ki 53 L3l sladla
S olalawlu 5 alby dlas 5> S Sl o ol 3V ¢l il (el ol
Sl 553,86 I8 ule w331 falS L S abe s Cne g s 0 oein Sl Sos
4 JSB 58 o i 18 0p3las (63150 10 b 5 Ces e omge &S (S5 0 E 5 AL
AYVO=YVE AYAY ()),0) 54 les

) 85105 ko g 3 Caslos DIBLw! Y - ¥

N B OISl o (513355 5 pde any dbadss CoaST dlesl o slaal o
el DUl 5 oo e OBLEL] Oyl )5 rasblblge 53 5,40 A olem
(g e i e ol Wi G sobll Lyl Juld oS el o
() b e 300 5 sy pla b 5 58S SlaBl s NS (S laes oy 55
Colom 5 G 525 aebblsn 556 (A) o3ls s (gl (YOY=YOA ATAY¥ (Glay S
Lioes (ool o ilag DLzl b adaly 53 W16 5 o1l ol ISl s 31 bl

:bjbu.c)ﬁ.a oﬂ.é‘j Cano )y

1. Police power

2. See, Iran-U.S. CTR, 1985, Award No. ITL 59-129-3.

3. Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental
Republic of Uruguay, ICSID Case No. ARB/10/7 (8 July 2016).

4. International Centre for Settlement of Investment Disputes

5. Ranjan
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2. Ostrove, De vejar & Sanderson
3. Investment Cooperation and Facilitation Treaty between the Federative Republic of Brazil and
The Republic of India, (2020).
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1. Netherlands Model Investment Agreement, 2019.

2. Agreement between Australia and the Oriental Republic of Uruguay on the Promotion and
Protection on Investments, 2019

3. The China-Australia Free Trade Agreement (ChAFTA), 2015.

4. Bekker

5. Cooperation and Facilitation Investment Agreement between the Federative Republic of Brazil
and the United Arab Emirates, 2019.
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3. Distress
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2. Supplementary means of interpretation

3. Subsequent agreement or practice

4. Vienna Convention on the Law of Treaties, 1969

5. Bar of public opinion

6. Paparinskis

7. Fundamental changes of circumstances
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1. Diplomatic protection

2. Exhaustion of local remedies

3. Denial of justice

4. Douglas, Pauwelyn & Vinuales
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1. The right to a fair trial
2. Capital market access

3. Sabanogullari
4. Ttalia Law Decree no.18, 2020.
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1. Contract Law of the People's Republic of China, 1999.
2. Mayer Brown
3. United Nations Convention on Contracts for the International Sale of Goods, 1980
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