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Abstract

The fair and equitable treatment (FET) standard has recently become an
indispensable element for international investment treaties and consequently in
investment arbitrations, but its definition, content and scope have been the subject of
controversy. Some factors have relied upon by tribunals to find a violation of the
FET, such as Non-discrimination, proportionality, reasonableness, due process and
stability of regulatory framework. But a number of possible elements, such as
transparency have generated concern and criticism. Thus, the main question is the
role and effect of transparency in interpretation of the FET. The survey shows that
transparency has been often considered as an element of the FET by tribunals and it
has a significant role in interpretation of the FET. Transparency issues were among
the first to be considered by tribunals concerning the FET standard and it is an
important element that authors and tribunals understand as forming part of the FET
standard.
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Al ailaaie g asiVole jLud, bos b3 g4 080 Olllail 5l coles fol failuS b aS (gl aus 6l )
:sS.) ol
Yen, Trinh Hai, The Interpretation of Investment Treaties, Brill/Nijhoff Publisher, 2014, p. 133
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Al See b ) gerie chllal Jol g cudlid Jol ple bl a5 Cees Lol
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5 oo wliats wnld SIS by b SIS LS| Cblid pygo el ol oolul (FF
Slegdga cnppe 5| Sl Slazdl e g Blid Jlael e o puel o 4o o] b ol
adgl by o gd Slapess g Slehidl g le 5 Glad |y wionl (gl CaSl o
w0 ol 58S el Sl LSl 5 Szl a4 olinl 5 b el slaces b olow) ¢l
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1. legality
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Sre o i el o Coabd o YU il o)lnl Aitea il sgple by
.(Jacob & Schill, 2017: 35) 544 o

i (Sehm el (IS5 gunaigld a4l S plgear codlas Il Gl el ple
wliate 5 a¥ole )3, bod 58s ol 4= IS5 um 5l w5l o ol ol 45 555 o
50 olB Angi g W) Sl yo (o el (Stee S8l Sl (6 S iz S0 d o0 (i
Sogod 1) jeme A1 Al 8 aS ouilgs cdgs sloaigy jo (Jle jebdy sl oass p3Y
g0 ol axlgs dlhais g aVole Jld, b oo aai sleol b gy ools Caxwg» e 8
L sogee OOlel 5 SaBlad (yga ol (nl Lol ooy oaniidny Jogend 1) o2me 331 a8 aSCul L
S ysn K54y w5,013) (ICSID, 2010: para. 418) sg; 43,5 & e oliad &)l 4isS 1o
Gl 5 e 05l SnSlo IS5 SV elaie Sodlih | s iz o oS
L oasS byl ) ol g (Ko slayls) a5 55100 pald i3S ale s (sl 1, S
5 codlid ol bL3,| s ad el by «dacob & Schill, 2017: 35) was 13 sl 5,50
5 wolhae SeS> Jol b cudlis agpie sl ales o | aliaie 5 a¥ole ks, Lo
oS g die) (nl 50 (28 o)Ll &S Grde pogie o 0 5 0l Wi (98 CooS>

guaj\dg 6)}‘):\1}))) ‘Um}‘b‘}!bb)wj bﬁﬁ“&;)b C«@WJ.::U
(Hollom @18l 555 30 oyolo Gl 5 Gsles ) Ghm Slegose 51 S
Jb e 50 Gl so wdlad e pladl b puonad LT K00 &jleas 5 b ol dilaais
.(Dolzer, 2005: 92) ail dilaaie 5 a¥ole
g aVole [ld; byd lyime medgi 9 Geed @ hled (gl sblaS Sl ool ek o
Cutgion GGl ot Shllal 51 Coles ez (0,lee A5 0l 0 0nye dilaais
Jolis 1) 138 ke o ade @il Soolatlegus Jlasel g (clae o sl a5 4l pwsgs slo L8,
o 0_:5.:1.9 Sl > Old ¢ (sueigls ‘@"5"& RV EIWERNT N 300 pole D oo
S8, bos Slegile 5l codlad (goaxin (g y5ls azlie g Conl ouls 7 kas (55500 I,1 Sy
Pl I tlaaie g aVole Jlid) bos cole, K0 ol 4 .0l00,S (3 ae dilbais § a¥ole
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Saxie sleodsy, (Vandevelde, 2010: 83; UNCTAD, 2012: 109) wlaiusls cudlads cole,

Dgd oo asls Leﬂ e | SR RRET Lol & el G 30 e oyl yo

So e Slalie s zykae T V100 sole o3 g Lias daliBdlgs yulusl py a5 alSTlie da8 o
559y Sl ay pladl g ey SO 5l oolaiul b aS wings ools ojlal WSl oS5 4
@l ) (Hys Slelie 5l p3¥ slajomme soled aSul jpai b alSIlie S ally (8o e
oled @By jgrws lay6d (ghloyes VAAF ST o ALl Boo S sl L wlasd
Gl cole JI5 aSul b aS b ol ghlo,08 jeome 098 Jdoas 1) Slesle slacJls
Sl e s 53 53 T Glajae 5 WIS (51004 0395 5| el Lol o9y oils plas!
Slawd= 50 50 1950 gad g 00l eols eI S b 4y e Dlolis I jgmme oils pg3)
oxss !l (ICSID, 2000: paras. 28-62) <d,5 & g0 o el gy 9 o5 i olé o
2l ol e 51 aelsB 45 sunl B L Jlach LB aelgh opas 55 oSy Sy o 35
g g Blad A Zdl o e woles jo g olad &l Blad 60 Slee a0 Jlos!
(ICSID, 2000: para. 76) el oas dilaaie g as¥ole L) b & o

2Ol (VY Sobe V) g codlad Lk [0 e 9 Az ool 5l SO Gles e
85 5 )38 31 (1o oyt 5 JaaSS s jglaiots JBgio Sl golas 4 52 415 0l
5 ooy 0 Slolay Wb acbcddlge comge 4y bl alils 0429 o] mog dad by el a9
Corhd poe b oy dSae Wl epas il )0 0 8 IS el (2T e o
I GLop palisgu lp Glaw) 4355 12 axgie g Dlilas o5y il alils s4>
Skl Hlgss yizen (ICSID, 2000: para. 76) aule, ol oMbl 4y 1, 1 ai)ls aalsg aigd
SLlgS (phy) Sl 5 paTie 5 @8 )1l Bl pae LSS Slalie a5 cusls
(ICSID, 2000: para. 88) aiil &l 009y p3¥ Ll Crgo 4 a5 Codlads ol ol

1. See: Champion Trading Co. v. Arab Republic of Egypt, ICSID Case No. ARB/02/9, Award (Oct. 27,
2006); Siemens A.G. v. Arg. Republic, ICSID Case No. ARB/02/8, Award (Feb. 6, 2007); PSEG
Global, Inc. v. Republic of Turk., ICSID Case No. ARB/02/5, Award (Jan. 19, 2007); Maffezini v.
Kingdom of Spain, ICSID Case No. ARB/97/7, Award (Nov. 13, 2000); and Enron Creditors
Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine
Republic (ICSID Case No. ARB/01/3), award of 22 May 2007; Sergei Paushok, CJSC Golden East
Company and CJSC Vostokneftegaz Company v. The Government of Mongolia, UNCITRAL, Award
on Jurisdiction and Liability, 28 April 2011, para. 253; and Saluka Investments B.V. v. The Czech
Republic, Permanent Court of Arbitration (PCA), Partial Award of 17 March 2006; Plama
Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), Award of August 27,
2008, para. 178
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S5l oo tlaaie g A¥ole j3) b b Sany 55 codlad oS was o
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ICSID, 2004: ) 543 o0 pas Codlads jlaad b alex 5l ailaais g a¥ole (L) b5 as s S
Sl olEols Lawgs alSIlie 855 40 o,0le s, s ataSls 4 ole b w31 T, (para. 98
L oyppe oBols e 4y o)Ll peud odigpn ol )0 les g 'od jolo LwdS iu
‘_;:L;.c 9 elﬁs 9.1)4 3o A.al.: o..\.:ﬁ).: BL L S cusls u‘y.c IRV VoY 8.\.19).1 L 4}5).'4.0 JYM‘
(ICSID, 2004: para. 155) «5g.d diwg 55 0dig y led j0 a8 58 g0 iloladl

MTD Equity 4.238 .Y
S8, ol et cdgo as el flo Sl g ¢ Lads <y ade MTD Equity &.48 5o
Blas a5 0,5 by ggo90 ! oy 5o J Gl bl 005 il 1) wlaais g a¥ole
I ale e (Lo Sdgo oS olin s (nl 55 D9doe e ol AR cge 1 o9s
Sl fSon bogipe 859, a5 09 00,50 laie dxgmdas )5 o g 0l 4 i )
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(ICSID, 2004: para. 154) 545 g0 e ailaaie g as¥ole L8, b o a8 4
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ol 13 baine dilaaie g ai¥ole [L8) bbb cnd (o 50 1) cudlas

9 &_A‘)).M 9 »))S.Lo& FLY W‘QGA QLC»)‘ &lﬁd IDLD.A ) o)‘j.o& ).».’ o..\.:|5.> 50\.\55)1 ‘))‘ o
g slazel 51 las el ] (ICSID, 2004: paras. 134, 139, 144 & 145) el 00gs Blads
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odlmdy slacaslow g Ol jae 511 ol Ll Cdgo 09 00,5 Leal lalgs aSul 4y by o
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Obiee o sl g, Ja8 canliw 5 Ol 580 5l 095 aS sl AT Ao po ST 1 g 0,00 s
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SEL 0,)0aS culi 1) 055 slacusbw 5 wiS Jas porain jobay a5 Cewl 00,5 s i
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B8y e (AE 4 (ed g 3 Sles o sy A (pl 4 polie Gren 4SS L 5
(ICSID, 2004: paras. 166-167) ceul 0uls yoris ailaais ¢ aYole
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2. TECMED
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Blad goudy a5 Cawl 00y dgaie S5e Cgd (6,18 le s Alzgs Asbcddlge Fosole
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S50 50 SN0 S yog Blad aS v odude pl  Coles 0 3 less (2003: para. 58
By byb (Al cage S alepn Blgn (50,58 waed ol Jds g 355 (ABly wad
(ICSID, 2003: para. 164) sl ool ailaaie g aYole

75,3 lbate 5 Yole 15, sl p3¥ by ol Codli ol 4 ol 3l
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3yl 85 50 w0l lo jerie bdgy 90 ;0 a8 |yl g Slell a8 a ) aseS )l 4 eSS
5 0l Codip b Caegur & Codl T o9 byt S 35 Ll cpl g 0aits Cole 590l5ST (ggm
Olgo s o (London Court of International Arbitration, 2004 para. 186) »,la (6,56
Yool ¥V o Coge 4 dilaaie g ai¥ole (L8, Ay 0 095 Olagad ouilys a5 0 a5 ol
(London Court of International Arbitration, 2004: para. 187) .l 65,5 2 |, saslee

1. a sense of juridical propriety
Elettronica Sicula S.p.A. (ELSI) ) .cuwl ool 43,5 Cujle a4y (g S ols Madlopn olgns 6l 5l s !
((United States of America v. Italy), ICJ Judgment of 20 July 1989, para. 128

2. London Court of International Arbitration
3. Value-Added Tax
4. objective requirement
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