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ŀƈ̦دوĢƐƜŢƏ˫ŉƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦ز˫ƓهĻ̦ĢƉƉ̗ƈاŘŮƌ̦ĢƐƜŢƏ˫ŉ̦ی̦ازŔƌ˫Ɯč̦ ح̦اě̦ŀŝهƖƐŵ̦انِ
ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵَب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦هĻ̦ن̦آن˫ƜƐĻز˫Ļ̦ĢƉƉ̗ƈا Ģƌدد.̦درŘğ̦̦،ĢłّƐș̂دŘĜƮرو
ŔƔŶŁ̦اĢŁ،̦اť̙̦داłŞƏهě̦̪Ŕș̌ه ƎƜƐĕ̦ŘĻ̦ĢƐƜŢƏ˫ŉ̦مŔŵ̦̦ŔƂŽ̦،̦آنĢƉ̗ŵ̦̦وƋƜƂłŞƌ̦هŊƜłƏƌ̦ŀƜƈƖĶŞ

ƖƂō̦ĢŵŘŽ̦ŴĻ˫Ɛƌ̦ĢƂƜļŮŁ̦ق ̦دوƎƜŢƏ˫ŉ̦ŀƈ̦اłŞŉ̦.ŀŝ˫رŘũ˫ō̦،̦از̦رŖĠƓرĜƐě̦˫ش̦وŶƈ˫Ůƌ̦ه
ƎƜĻ̪زƖƌآ(̦̙Ɖ̗ƈاƎƜĻ̦̦و̦داوریĢƮ˫ŪƁ̦̦و̦آرایĢƁƖƂō̦ی˫Ɠ̦ŀő˫Ɛș̌ارŚĻه̦اě̦)ĢƉƉ̗ƈاƌ̦ĢƉț̌اŴĻ˫Ɛ

ŘĻ̦د̪̦وŢƏ̦˫ن̦دا درĻ˫Ƃƌ̦̙̦̦دě̦̪ه̦روŘĜƮدیĻ̦Ģč̦،ŔƐłŞƓƎƮƖƏ̦هƖŎŁ̦لĢƌƖƔžƌ̦̦آن،̦درŖğ̦ر̦ادوار،
ŔƔŶŁ̦ƎƜƐĕ̦اĢŁ̦اŘĠƏ̦.ŀŝش ŘĻ̦ĢƐƜŢƏ˫ŉ̦دنƖĻ̦̙ț̌ا łžğ̦̗˫نłŽŘğ̦̙Ĝș̌ĢłّƐș̂ه̦اŀș̂و̦آن،

ĢŝĮłƌ̦از̦ ،̦ĢłّƐŝ«ŀƜŶƁاز̦«̦وا Ř̦ŅĮłƌ ،̦ŘłŢƜĻ̦،ƎƮƖƏ̦دŘĜƮو̦رو«ŀƂƜƂō̦»̦ŠƓوĘč̦ .ŀŝاčŠƜ̦،رو
Ģƌ̦ارŘƁ̦ŘŲƏ̦Ō̗Ůƌ̦ی̦راŚłِƐșَ̂،̪Ŕšد˫Ʈ̦ŚŁِ̦ĢłƏ̦و̦آŚŁِ̦˫Ļ̦ĢƮرو˫Ʈدر̦روŔƓ̦̦د˫Ļ̦ نƖŢĻ̦د̦ازĺƮ˫Ŷƌ̦̦آěه

ŘƓ ŔĻ˫ƜƏ̦ابŘŵِ̦از̦اĢƉŎƌ̦،دنƖĻ̦ŨŎƌ̦̦وƀƉŮƌ̦هě̦ƎƜĻ˫ƐƜĻ̦دیŘĜƮد؛̦روŘě̦ازŘłō̦اĚƮ.̦

ی: ن ̦.ĢƉاƉ̗ƈاĢƉƉ̗ƈ؛̦دƎƮŘłě؛̦روƮهƖŢěƎƜĻ̦ĢƮ˫ŪƁ̦ر؛ĢƐƜŢƏ˫ŉ̦؛ƎƜĻ̦ŔƔŶŁ̦ŨƂƏ̦̦واژگ
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2ĢƂƜļŮŁ̦قƖƂō/̦̦̪  22ـĢč˫Ɯč14/̦Ťț̌1̦̦/دودورș̌/ƋłžƓ̦̪̗˫ر

ه
«ŀƈ̦دوĢƐƜŢƏ˫ŉهĻ̦،)˫ƓرƖŢě(̦˫Ɠ̦قƖƂō̦ŘŲƐƌ̦̦از،ĢƏوŘƜĻ̦ۀŔƮŔč̦ĚƮِ̦انƖƐŵƎƜĻĢƌ̦̙Ɖ̗ƈ̦اŔƏاƖŁ

وĘƮ̪̦درŘŲƏ̦̦ازŔƐĕ̦̦وƖĕ̦نĢƐƜŢƏ˫ŉ̦ƀƂŎŁ̦̦اŀŝ؛̦ازƉ̗ŉ̦ه̦وĻ̦هواŔŉ̦آŅ˫رě̦Ŕš˫Ļ̦ه̦اŘț̌،ƎƮفِ̦
،̦اƖƌال،ĢƏ˫ĠƮ˫Ļ̦،̦اƐŝ˫د̦˼ŔƓ˫Ŷƌات»̦،(190 و 1376̦:189)درŔƏƖĜƮ،̦«̦زƐƜƌهŀƜŶĻ˫Ł̦̦اŒš˫ص

آŅ˫ری̦اŀș̂اĢĜƮ̦ĢƉƉ̗ƈ̦دĠƮاĜƌ˫ن̦اŖğŘŅاریƖŢě̦ĢƐƜŢƏ˫ŉ̦ر̦در̦زƐƜƌهƎƜĻ̦ŀƜƈƖĶŞƌ̦̦˽و̦دƖƮن، Ř̦از̦
Ģƌ̦هě̦ƎƜƐĕ̦ĢƁƖƂō̦شŘƮŖč̦ردƖƌ̦ه̦درłļƈه̦اě̦Ŕș̌رƖŦłƌ̦رƖŢě̦ĢƐƜŢƏ˫ŉ̦ƀƂŎŁ̦Ŝč̦د̦درƖš

وŘłŢƜĻ̦̦درłŞŉŘĻ̦ŔƮ˫Ƃŵ̦ه دارد̦ ğŔƐŞƮƖƏ̦ƎƮŘŁ˫نĢƁƖƂō̦̦)دŔƌ˫Ɯč̦،)ƎƮŘłěی،̦اƤłőفƜŞĻ̦˫ر̦وƖŉد̦
ƎƜĻ̦Ƌě˫Ŏƌ̦̦آرای، ً˫ ŪŶĻ̦وƖƜŞƜ̗ě̦.ŀŝه̦اłŽ˫Ʈ̦ب˫Łز˫Ļ̦،ĢƮ˫ŪƁ̦̦از̦داوری̦وƋŵ̦ا،ĢƉƉ̗ƈق̦اƖƂō̦ن

ƎƜĻهĻ̦،ŔŎłƌ̦̙Ɖƌ̦ن˫ƌز˫ș̙̂Ɖ̗ƈاƎƜĻ̦قƖƂō̦ĢŊƮرŔŁ̦هŶŝƖŁ̦̦وƎƮوŔŁ̦Ģ̗Ɖŵ̦د˫ƔƏِ̦انƖƐŵ̙Ɖ̗ƈ̦ا»
ŘĻ̦آŶƈ˫Ůƌ̦Ŕƌ˫ت̦آن،ł̗ƌ(1375̦:273̦˫ز،̦ ̪̦»(ě̦ŚƜƏ̦ه ŔƜšƖĎƏ̦دƖő̦هĻ̦نƖƜŞƏاƖƐě̦هƌ˫ŉ̦هě̦دام˫ƌ
ĻهŁ̦˫زĢğ̦وŜč̦̦از̦»̦،Ɩš.̦»(Murphy, 2013: 40)دƧĻ˫ņƌ̦دŔ̗ƉƁ̦ĢŶ̗ŉ̦ƎƮŘłěادĻ̦،Ŕš˫ĻĢƌ̦ه

ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦ح˫ŪƮه̦اĻ̦˫ Ł̦ŔšƖĜĻ̦ŀŝ̪̦اŔș̦̌آنŘĻ̦اوانŘŽ̦سƖƁ̦̦وŠě̦ĢƉƉ̗ƈا
ŔŢŒĻ̦ن˫ƌ˫ș̂دازد̦و̦آن̦راŘĎĻ.̦»(A/71/10, 2016: 400)ه̦در̦؛łļƈ̦ا ƖťرتƖļƏ̦د̦اłƓ̗˫مƣ̦زمě̦̦ه
ŀŽاŘű̦هĻ̦ĢŽ˫ě̦ŀƁل̦دŖĻ̦هوĻ̦ĢĵƖș̂ر˫Ņ̦آŀș̂اƎĜ̗ƌ̦،̦آن˫ Ļ̦ ŬļŁŘƌ̦ت˫ĜƏ̦̦و˫ ƓŽ˫Ɛƌ̦ردƖƌ̦̪̦در ĘƮ̦وŴ

ŶŝƖŁ̦هĻ̦هĻ̦˫ر̦آورد.̦ ƖŢě̦رƓ˫ی̦درō̦˫ل

Ɩƌادƌ̦ĺِŉƖƌ1̦̦˫دّۀĻ̦ه» ̙̦در̦زƐƜƌهƖƜŞƜ̗ěƎƜĻ̦ŀƜƈƖĶŞƌ̦نƖƂō̦قŵƖ̗Ŋƌ2001̦ƎƜĻ̦ه̦ Ɖ̗ƈ̦اĢƉƉ̗ƈا
ŀƈدوƎƜĻ̦ Ə˫žƉŒłƌ̦ه ̙̗ŵ̦ ŘƓ̦ ،˫ƓƎƜĻ̦ ŀƜƈƖĶŞƌ̦ Ǝ̗Ūłƌ̦ ،ŀƈ̦دو ĢƉƉ̗ƈا.ŀș̂اŀƈ̦دو ̦آن ĢƉƉ̗ƈا˾̦
Ļ̦ه در ،ŴƁوا(̦ ̙ƂłŞƌ̦ ŀƜƈƖĶŞƌ̦ ̙ț̌ا ĺِŉƖƌIndependent Responsibility̦̙̗ŵ̦ ا̦رĜŁ˫ب ،)

ƎƜĻ̦هƏ˫ žƉŒłƌƎƜĻ̦ŀƜƈƖĶŞƌ̦Ǝ̗Ūłƌ̦ĢƉƉ̗ƈاŀș̂اĢƉƉ̗ƈا.̦»ŠƮ˫łŝ ̦(774̦وƖč1396:̦773̦ر̦،)Ŕōادی̦و̦
«ƎƜĻ̦یŔƔŶŁ̦دƖŉ̦وŔƐƌز˫ƜƏ̦،̙ŶŽ̦کŘŁ̦˫Ʈ̦Ŕš˫Ļ̦̙ŶŽ̦̪اƖő̦،ĢƉ̗ŵ̦ƎƜƐĕ̦ب˫ĜŁ؛̦و̦ارŀș̂اĢƉƉ̗ƈا

در̦واŨƂƏ̦،ŴƁ̦آن̦»̦؛(260̦و1373̦:259̦)Ɩő̦»̦،ĢžƜŝاŘƁ̦̪اردادیƖő̦Ŕš˫Ļ̦اŘƁŘƜŹ̦̪اردادی
̦ŀƜƈƖĶŞƌ̦،یŘĠƮام̦دŔƁ̦اĔƜƓ̦هĻ̦ز˫ƜƏ̦ونŔĻ̦ه̦وƉť˫ŽƤĻ̦،ه̦داردě̦ĢƮĮŢƐƌ̦̦و˫ Ɛļƌ̦̦ازŘŲƏ̦فŘțَ̌،ŔƔŶŁ

                                                                                       
1. See: Vienna Convention on Succession of States in respect of Treaties, 1978: Art. 1  Craven, 2010: 7-9 & 103. 
2. See: Vienna Convention on Succession of State Property, Archives and Debts, 1983: Art. 1  Menon, 1991: 

159-160 & 163. 
3. See: Articles on Responsibility of States for Internationally Wrongful Acts (ARSIWA), 2001: Art. 1.   
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ƎƜĻŀș̌داŔƓاƖő̦Ģč̦̦را̦درĢƉƉ̗ƈا.̦»(ARSIWA, 2001: Arts. 54 & 55)̦از̦؛ƎƮه̦ اě̦ŀŝرو
ŔƔŶŁ̦ات̦» Ģš˫Ə̦از̦ارĜŁ˫بƖũƖƌ̦عĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌهĻ̦،ŀƜƈƖĶŞƌ̦هƈƖƂƌ̦هĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌه

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵاĢƌز˫Ļ̦ĢƉƉ̗ƈدد.اŘğ̦»̦،ارŖĻ̦̦وŴŽ˫š(1397̦:315̦316̦و«̦)̦ŀƜƈƖĶŞƌ̦هłļƈا
ƖƐŵانƋŞƁِِ̦̦دŘĠƮی̦ازŀƜƈƖĶŞƌ̦̦وƖŉد̦داردě̦هŶŝƖŁ̦˫Ļ̦هƖƂō̦قĢš˫Ə̦̦از̦اŵَ̗˫لĻ̦ŚƜƏ̦̪ŔŢƏ̦ŴƐƌ̦ه

ƎƜĻ̦ŀƜƈƖĶŞƌ،ŀŝ̪̦اŔș̌حŘŮƌ̦ŀŞƮ̦زŬƜŎƌ̦هƐƜƌ̦در̦زŤőƣ˫Ļ̦ĢƉƉ̗ƈا˼̦ƖŁ̦ ˫Ļ̦Ģƈه̦وĜƐƮه̦اĻ̦هŉ
ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦ن˫ƜƐĻ̦فƤłő̙̦اŎƌ̦،ĢƉƉ̗ƈا

̦،ƀō̦هĻ̦،̪ŔŢƏ̦ŴƐƌ̦ل˫̗ŵَ̦از̦اĢš˫Ə̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦ن˫Ĝƌ̦از̦اƎłžğ̦ƎŒș̂،ŀŝا
ƎƜĻ̦ در ̦درƐƔč̦ه ĢƐƜŢƏ˫ŉ̦ ƖĻŘƌ̦ńō˫ļƌ̦طĻ̦ه ،ŀƔŉ̦ƎƮŔĻ̦ ̦اŀș̂و ̪Ŕș̌ ̦داłŞƏه ̦زود ،ĢƉƉ̗ƈا
ƜƌهزƐ ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦ŨƂƏ̦ŘĻ̦ĢƐƜŢƏ˫ŉ̦هĻ̦فƖŮŶƌ̦ ً˫ ŽŘț̌،ŀƜƈƖĶŞƌ
ƎƜĻ.ŀș̂اĢƉƉ̗ƈ̦ا»(ILC, 2017: 35)̦

«ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦ز˫ƓرƖŢě̦ĢƐƜŢƏ˫ŉهĻ̦،ĢƉƉ̗ƈ̦در̦ا˫ƓرƖŢě̦ĢƐƜŢƏ˫ ŉ̦هĻ̦ĢƁƖƂōِ̦ظ˫Ŏƈ
ƎƜĻ̦هƏ˫žƉŒłƌ̦̙̗ŵ̦ب˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦هƐƜƌزĢƌ̦ز˫Ļ̦ĢƉƉ̗ƈدداŘğن˫Ĝƌ̦ا،ŴƁ̦در̦وا.̦ĢŊƐŝ

ƎƜĻ̦żƉŒŁ̦ب˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦هƐƜƌ̦در̦ز˫ƓرƖŢě̦ĢƐƜŢƏ˫ŉ̦˫ ƓرƖŢě̦ĢƐƜŢƏ˫ŉ̦ن˫ƜƐĻ̦،ĢƉƉ̗ƈا
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌدر̦زĢƌ̦هłŞƏ̦داĢƉƉ̗ƈ̦اŀƜ̗Ɠ̦اŚĵ˫ō̦ر˫ƜŞĻ̦آ̦ن Ɩšد̦و̦از̦اŘč̦ńƜō̦ƎƮداĻ̦Ǝłőه

.ŀŝز̪̦˽اƖƌ̦آĢƂƜļŮŁ̦ اŢƏ̦ĢƉƉ̗ƈ˫ن̦ازƓƎƜ̦˫یĢƁƖƂō̦̦و̦آرایƋě˫Ŏƌ̦̦داوری̦وĻ̦ĢƮ˫ŪƁ̦واě˫وی
˫Ŷłƌ̦،ŚƮ˫رض̦وŨƁ˫Ɛłƌ̦˫łō̦̦دارد. ̗łƌ̦ĢŁاŘŲƏ̦دƖŉ̦و»(ILC, 2018: 281)̦̦هĜƐƮه̦اĻ̦هŉƖŁ̦ Ļ˫

ƎƜĻ̦Ƌě˫Ŏƌ̦هƮز̪روƖƌ̦و̦آĢƉƉ̗ƈهاłŞŉŘĻ̦ĢƁƖƂō̦ی˫ƓقƖƂō̦ƎƮŘŁهĻ̦żƉłŒƌ̦̙Ɖƌ̦ن˫Ə̙̦دا Ʈ˫ș̂وƧƈŚƐƌ
                                                                                       

˼̦.̪˫ș̌:ĚƏ̦،ĢƐƜŞō1396̦:7̦̦12و.̦
˽ƎƜĻ̦قƖƂō̦Ģŝر˫Ž̦ت˫ƜĻا̦د اŘƌ̦وز،̦در Ļ̦ه Ł˫̦.ŀƈ̦دوĢƐƜŢƏ˫ ŉ̦هĻ̦Ŵŉ̦راŘŅ̦اĚƮ̦˫ ƔƐŁ̦،̙Ɖ̗ƈ̦در̦ا˫ ƓƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌه̦زłš˫ĠƏ̦ ĢƉƉ̗ƈا

اŴŽ˫ș̌:ĚƏ̦.ŀș̦̂وŖĻ̦ار،̦ ̪Ŕš1397̦:315&336̦˫ Ļ̦ŘłŢƜĻ̦،Ģŝر˫Ž̦ت˫ƜĻا̦د اŪłƁ̦˫یƖĻ̦ƖƏ̦دنƖũƖƌ̦ع̦در ƈهƮ̦˫دĻ̦̪Ŕšه Ƃ˫ƌ̦.
ƎƜĻ̦ ا̦ولƖƜŞƜ̗ě̦نƖƂō̦ق ˫ĢƐƜŢƏ̦دوŘƔĻŀƈ̪̦ازŚğ̦ارش ŉ̦ĢƌƖƔžƌ̦ ƎƜƜļŁ̦̦داƐƌه ș̙̂Ɖ̗˫زƌ˫نĻ̦،ŔŎłƌ̦̙Ɖƌ̦ه ƈه̦اƐƜƌ̦در̦ز˫Ɠ

ƎƜĻ̦ŀƜƈƖĶŞƌ̗ƈ̪اŔș̦̌آنŘĻ̦هě̦Řũ˫ō̦رƖŮș̂ن˫̗Ɓرا .̦ŀș̂ا ˫̦درĺƈ˫Ɓ̦̦رƈ˫ŝه̦دŘłěیƖƂō̦قŘč̦ĢƉƉƎƜĻ̦داłőه Ł̦ŔƏی̦ا˫Ʈه̦زواĻ̦̙ Ɖ̗ƈا
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦ز˫ƓرƖŢě̦ĢƐƜŢƏ˫ŉ̦عƖũƖƌ̦żƉłŒƌ̦ĢƐŶƮ̦،ن̦آن˫ƜƐĻ̦ŘĻ̦ اŘĎĻ̦ĢƉƉ̗ƈدازŔƏ،̦درłŞŉ̦˫رƖő̦ŚěŘ̗Ł̦Řũ˫ō̦د̦را
ŵ̦ب˫ĜŁا̦ز̦ار Ģš Ə˫̦ ˫̦در̦زƐƜƌهŔƔŶŁ̦ات ƓرƖŢě̦ĢƐƜŢƏ˫ŉƎƜĻ̦ ˫Əه žƉŒłƌ̦̙ ƔƏ̦˫د̪̗ ĢƉƉ̗ƈارشاŚğ̦̦ازŘŁاŘŽ̦، اƎƮ̦̦را̪ ا̦ول̦اŔƏ̦و̦در Ɠ˫ی

ƎƜĻ̦قƖƂō̦نƖƜŞƜ̗ ě̦̪و̦دومŔƜšƖě̦ŔŎłƌ̦̙Ɖƌ̦ن˫ƌز˫ș̙̂Ɖ̗ƈز̪اƖƌ̦آĢƂƜļŮŁ̦هŶƈ˫Ůƌ̦ش̦و˫ĜƐě̦˫Ļ̦˫Ł̦ŔƏآ̦رای̦ا Ɠ˫یĢƁƖƂō̦̦و
ƎƜĻ̦ĢƮ˫ŪƁ̦̦داوری̦وƋě˫Ŏƌ̦ا ŘŲƏ̦،ŀș̦̂دوزŔƏ.اĻ̦ĢƉƉ̗ƈهƜƐĻ̦˫ن̦آن̦وě̦ĢŁƣƖŎŁ̦ه̦درŖğ̦ار̦از̦زƌ˫ن̦داłšه
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Ģƌ̦هłŞƏ̦دا ĢƁƖƂō̦ ŔŵاƖƁ̦ ƎƜƜŶŁ̦ایŘĻ̦ ĢŵŘŽ،ŔƏƖš˼̦هłŞŉŘĻ̦ Ŷƈ˫Ůƌ̦ه ˫Ļ̦ Řũ˫ō̦ آŅ̦˫رłŞŉ̦˫ر ƎƮŘŁ
ƎƜĻ̦ و̦̦اƉ̗ƈ̙̦)دĢŶ̗ŉ̦ƎƮŘłě(اŔƐ̗ŢƮŔƏان̦اƖō̦ƎƮز̪̦)دŘŽ̦ƎƮŘłěدی(̦و̦روŘĜƮدƖƜŞƜ̗ě̦نƖƂō̦ق

ƎƜĻ̦ĢƮ˫ŪƁ̦̦داوری̦وƋě˫Ŏƌ̦̦آرایƎƜƐĖ̗Ɠ̦ƎƜƜļŁ̦Ǝ̗ũ̦د̪̦وŘĻ̦Ģč̦ اƖƔžƌ̦ƎƮ̦م اĻ̦،ĢƉƉ̗ƈهƖŎŁ̦ل̦در
ŚƜƜ̗Ł̦،̪Ŕș̌هłŽŘƮŖč̦از ŘŮƌود̦را̦ ،̦ƎƮƖƏ̦̦وĢłّƐș̂اتŘŲƏ̦̦دی˫ƔƏ̦ƎƜƐĕ̦دƖŉوم̦وŚƈ̦هĻ̦ŀƮ˫ƔƏ̦̪̦و̦در داد

ƎƜĻ̦ ƖƂō̦ق ̦دĢƌ̦ŀŝدر ̙Ɖ̗ƈاŠƜč̦̙ƜƉŎŁ̦ .ŔĻ˫ Ʈ̦ĚƮ̦ ŘĻ̦ ĢƐłļƌ̦ ،̙ĠƓ̦ žŞƉŽ̦ه ̦از ĢŝĮŁ̦ Ļ˫̦ رو
ĢłƏ̦و̦آŚŁ̦ƎƜƜļŁ̦ Ģƌ̦دș̂ĚƜłĜƈ˫ƮهƏ˫ğ̦ه̦اě̦ŀŝهŜč̦̦از Ʈ̙˫Ə̦ŚłƐș̂هĻ̦د̪̦وŘě̦رŖğ̦̦از̦آن̦دو،ŚŁ.ŔƮ̦آ

ات1 ه درز م : ن بگ (ازار ِ ( ا
Ŏƈ˫ظŔƂŁِ̦م̦زĢƏ˫ƌ̦درŔƜč̦اŠƮ(،ƮŘŲƏ̦هŔŵ̦مĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌهŔƔŶŁ̦اتĢš˫Ə̦̦ازƮŘŲƏ̦ه̦اوƜƈه̦)Ļه

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁارƎƜĻ̦قƖƂō̦هłŞŉŘĻ̦ŔƐ̗ŢƮŔƏه̦اĖƏ˫Ɛĕ̦.ŀș̂اĢƉƉ̗ƈ̙̦اƏƖě̦او،̙Ɖ̗ƈا
(O’Connell̦:ŀŝه̦اłšن̦دا˫ƜĻ̦،)«ŀƜƈƖĶŞƌ̦،ƎƜŢƏ˫ŉ̦ŀƈ̦را̦̦دوƎƜŢƜč̦ŀƈه̦دوƏ˫žƉŒłƌ̦ل˫̗ŵا

ŘƓ̦دوƖŢě̦ر̦اƖƉŝاĢě̦وŊƌ̦˫رłŝ˫نƜŪƁ̦Ģŭ̦ه̦»̦ŔƏ̦̪ŔƔŵ̦ŘĻ.̦»(O’Connell, 1967: 482)ارد
Ɯğ˫Ə̦̗˫روس ƖĜƜĖĻ˫ğ̦و Řč˽̦ƎƜĻ̦وژ̪ ̦دƖƮان ŚƏ̦د ș̂˫ل ̦در ̦دادŘłŞğی ĢƉƉ̗ƈم1997̦اŔŵ̦ ̙ț̌ا ،

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦ ̦زƐƜƌه اĢƐƜŢƏ˫ŉƉț̦̌در Ģ̦داě̦ŔƐłŞƏه̦اĢƉƉ̗ƈ̦را
łŽŘƮŖč̦ه̦)Ļه ŘłŞğ̦د̪ ̦)ƖŭWidely Acceptedرِ ̪Ŕș̌ازŘō̦اĢĻƖő̦هĻ̦̦و)Well-established̦)

.ŀș̂ا»(Dumberry, 2007: 58)̦«هƏ̦،ĢěاƖƉș̂ا˫ łō̦هě̦ŔƏاƖő̦̪Ŕș̌هłŽŘƮŖč̦ĢƉț̌ا ƔƐŁ˫̦آن̦را
̦«̦اƔű˫ر̦داě̦ŀšه̦راŔĻ̦Ŵŉان̦اžŁ˫قŘŲƏ̦̦وƖŉد̦دارد.

)69: 1994memorial of the Slovak Republic, -erNagymaros Project, Count-Gabcikovo(̦

˾̦«ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦مŔŵ̦ŘĻ̦̙ťدن̦اƖĻ̦ اŊƌ̦ĢƉƉ̗ƈ˫رłŝ˫نě̦ŚƜƏ̦هƎŒș̦̂ازŘŎƌ̦ز
ƎƜĻ̦قƖƂō̦ن̦آورددر˫Ɯƌ̦هĻ̦̙Ɖ̗ƈا.̦»̦

)175 :1995Nagymaros Project, Reply of the Republic of Hungary, -Gabcikovo(،˿̦
ŲƏ̦ƎƮ̦ا ŘĻـĻ̦ ŘدـƖ̦̦ĚƮ̦ ˫ƔƐŁ̦ ̦و̦آن،̦̦«(Key ExceptionاƐņłŝ˫ءŔƜƉě̦ی̦)»ěه ̦دارد وƖŉد
ŀș̂اƎƮ̦اƎƜĻ̦هƏ˫žƉŒłƌ̦̙ ̗ŵ̦،ŠƮƖő̦ر˫łŽ̦ر˫ Ļ̦ ،ƎƜŢƏ˫ŉ̦ŀƈه̦دوěƎƜŢƜč̦ŀƈدو ĺĜŁŘƌ̦ اě̦ĢƉƉ̗ƈه̦

                                                                                       
1. See: Thrilway, 2014: 117 & 122. 
2. Case concerning the Gabcikovo-Nagymaros Project. 
3. Available at: http://www.icj-cij.org/files/case-related/92/10961.pdf. 
4. Available at: http://www.icj-cij.org/files/case-related/92/10965.pdf.  
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.ŔƓه̦دƌ̦را̦اداŀŝ̪̦اŔš˼̦˫ĜƮŘƌ̦آ ŔŎłƌ̦تƣ˫Ʈن̦داوری̦اƖƜŞƜ̗ě&،˫ƜƏ˫łƮŘĻ˽̦هĻ̗هĜŎƌِ̦انƖƐŵ̦ای
ŘĻ̦ای̦رĻ̦ĢğŔƜŝه̦دƖŵایƜƌ̦Ģƈ˫ƌ̦˫ن̦دوě1910̦ĞƐŉ̦ĺƁ˫Ŷłƌ̦،(̦ŘĵƖĻBoer War̦ه̦درș̂˫ل̦ ،)

ƖŢěر̦اƣ˫ƮتŔŎłƌ̦̦آĜƮŘƌ˫̦وƎ̗Ūłƌ̦،Ŕș̙̌ƜĜŢŁ̦˫ƜƏ˫łƮŘĻ̦̦دو̦رأی̦داوریŚĵ˫ō̦̦اŀƜ̗Ɠ̦در̦زƐƜƌه̦
.ŀș̂ا Řũ˫ō̦عƖũƖƌ̦ »(Hurst, 1924: 168)̦«ŔŎłƌ̦تƣ˫Ʈ̦داوری̦ا ̦در̦&ƖƜŞƜ̗ěن ˫ƜƏ˫łƮŘĻ

˫̦)ƜŪƁ1923̦ŪƁه̦ ƜƏ˫łƮŘĻ̦هƜƉŵ̦˫ ĜƮŘƌ̦آŔŎłƌ̦تƣ˫Ʈاون̦)اŘĻ̦ ((«ƜRobert E. Brown̦ه̦راŘĻت̦إی
(6 RIAA, 1923: 129)̦؛«̦ ƜŪƁ̦ه Ɩŭ̦ƎƜ̗Ɠ̦ر ˫1925̦̦و ĜƮŘƌ̦آ ŔŎłƌ̦تƣ˫Ʈ̦ا ƜƉŵ̦ه ˫ƜƏ˫łƮŘĻ

ƜŪƁ(هـ ƐƜƌ̦ز ̦در ĢƐƜŢƏ˫ŉ̦ Ŕŵ̦م Ļ̦ه ŘŲƏ̦ ̦دŘĠƮان(، ̦و ̦ردوارد ̦إچ ̦داŀš.ـإف ŀƜƈƖĶŞƌ̦ «̦ه
(6 RIAA, 1925: 157)̦«ŠƜč̦ن̦داوریƖƜŞƜ̗ěه̦ردواردĻ̦مƖŝƖƌ̦هƜŪƁ̦Ģŭ̦هłžğ̦̦،انŘĠƮو̦د

)ƜŪƁه̦راŘĻت̦إیŘĻ̦اون(،ŚƜƏ̦̦آŔƌ̪̦اŀș̂وƌ̦˫دامŌƮŘŦŁ1923̦̦̦داě̦ŀšهƎƜƐĕ̦ŔƂŽ̦̦اĢƉț̌در̦رأی̦
Ģ̗Ə̦ابŘŵ̦از̦اĢƉŎƌ̦ل̦آنƖ̗ș̌هƐƌ̦از̦داńŎĻ̦،Ŕš˫Ļ̦هłšاŔƏ̦دƖŉ̦وĢƉț̌اƎƜƐĕ̦هě̦ƎƮ̦ا،ŚƜƏ̦؛ŔĻ˫Ʈ

̦ŀƜŦŒș̌ن̦زوال˫Ɯƌ̦،انƖłĻ̦˫Ł̦ ƖĻ̦دě̦هĔƜƓ̦̦دŘļłŶƌ̦̙Ɯƈی̦وƖŉدŔƏ̦ارد ŔĻ̦ان ̙ĵ˫Ɓ̦̗هĜŎƌ̦ĢƁƖƂō
ĚƮ̦واĢƁƖƂō̦Ŕō̦ازĻ̦̙ŝƖŁ̦ƀƮŘŭ̦ه̦زور،̦وƮ˫č̦˫نƜō̦˫تĚƮ̦ĢƁƖƂō̦̦واĢƁƖƂō̦Ŕō̦درƖƂō̦ق̦

ƎƜĻهĻ̦̙Ɖ̗ƈ̦اŚƮ˫̗Ł̦ƋƜŝŘŁ̦ن˫Əن̦آ˫Ɯƌ̦̦وŔș̙̌ĵ˫Ɓ̦وت˫žŁ̦،رƖŦŁ̦̙Ļ˫Ɓ̦ی˫ŎƏ̦اŘĠƮام̦از̦دŔěŘƓ̦ƧƉƜŝو
Řěد؛Řĕ̦اěه̦درƖț̌ŘƓ̦رت،̦آن̦واě̦ĢƁƖƂō̦ŔōهƏ˫žƉŒłƌ̦̙̗ŵ̦ĺĜŁŘƌ̦هŔș̪̦̌اŀŝ،̦دŘĠƮ̦وƖŉد̦

Ə̦ĢƁƖƂōاردŔ.̦»(6 RIAA, 1925: 158)̦«̦ĢƁƖƂō̦ŀƜƈƖĶŞƌ̦،̦آنĢƁƖƂō̦ŀƜŦŒș̦̌زوال˫Ļ̦و
.ŀș̌داŔƓاƖŒƏ̦ابŘŵ̦از̦اĢƉŎƌ̦ ً˫ ŵƖũƖƌ̦ŚƜƏ̦ŀŝ̪̦اŔș̌ĺĜŁŘƌ̦هě̦ĢžƉŒŁ̦̦ازĢš˫Ə̦رƖŢě̦̦آن»

(ILC, 2018: Art. 11)̦
ĢŝĮŁ̦˫Ļ̦̦از̦روƮهƖő̦ƎƜŢƜč̦د̦در̦رأی̦اƎƮ̦از ر̦داě̦ŀšه1923̦ŘƂƌ̦روƖĻ̦دě̦هƖƜŞƜ̗ě̦ن̦داوری
ا̦ ĔƜƓ̦هƏ˫ žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦هĻ̦Ŵŉ̦راĢƉě̦̙ ťĻƎƜ̦ĢƉƉ̗ƈا

ƎƜĻ̦قƖƂō̦ارد.درŔƏ̦دƖŉ̙̦وƉ̗ƈ̦ا

«ĞƐŝŘŽ̦،ن˫ƌان̦آن̦زŔƐ̗ŢƮŔƏ̦ا آ̦ن̦داردě̦ه̦روŘĜƮد ا̦ز ŀƮ˫ Ĝō̦̦دو̦رأیƎƮ̦ا ƖĶŁ̦ری̦در̦واŔț̌،ŴƁور ا̦ز ˫Ɠ
.ŀș̂ا ƖĻ̦د̪ ŀƜƈƖĶŞƌ̦̦دور زƐƜƌ̦ه د̦ر ĢƐƜŢƏ˫ŉ̦»(Volkovitsch, 1992: 2190 & Atlam, 1986: 248)̦

                                                                                       
˼̦.̦˫ƌاƎƮد̦دارد؛̦در̦اƖŉ̦وŔƮدŘŁ̦ŀƜŶũ̦وƎƮدن̦اƖĻ̦Ģĵ˫Ɛņłŝرد̦اƖƌ̦̦در ً˫ ŝ˫ŝا:ĚƏ̦،̪ر˫Ļ̦ .Dumberry, 2007: 218̦

2. United States-Great Britain Arbitral Commission.  
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«˫ĜƮŘƌن̦داوری̦آƖƜŞƜ̗ě̦ƋƜ̗ŦŁ&ŴũƖƌ̦ƎƜƈ̦او ŘƜğیƜƏ˫łƮŘĻ̦ĚƮ̦˫̦درƜŪƁ̦ه̦راŘĻت̦إیŘĻ̦اون،
ƎƜĻ̦ ̦اŵَ̗˫لĜŎƌ̦̗ه ̦ارĜŁ˫ب ̦از Ģš˫Ə̦ ŔƔŶŁ̦ات ̦زƐƜƌه ̦در ĢƐƜŢƏ˫ŉ̦ Ŕŵ̦م ̙ț̌ا ŔƜƮĮŁ̦ ̦در ĢƉƉ̗ƈا
ƎƜĻ̦هƏ˫žƉŒłƌ.ŀș̂اĢƉƉ̗ƈ1923 :120(̦«اRIAA,  6(˼̦̦

هƜŞĻ̦ŀƔŉ̦˫رŚĵ˫ō̦̦اŀƜ̗Ɠ̦و̦درƖőرŉƖŁ̦ه̦اě̦ŀŝه̦اوĜŎƌ̦ĚƮ̦ŴũƖƌ̦ƎƜƈ̗اƎƮ̦رأی̦از̦آن̦»
ƎƜĻƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌر̦در̦زƖŢě̦ĢƐƜŢƏ˫ŉ̦هƉĶŞƌ̦هĻ̦ه̦در̦آنě̦ŀș̂اĢƉƉ̗ƈاŘč̦ĢƉƉ̗ƈ̪̦اŔș̌هłőدا

.ŀș̂ا»(Dumberry, 2007: 77) 

«ƎƜĻ̦Ƌě˫Ŏƌ̦ن˫Ɯƌ̦ر̦از˫ĻŘğدƎƜĻ̦ĢƮ˫ŪƁ̦ŴŉŘƌ̦ĚƮ̦،ĢƉƉ̗ƈاłĻ̦˫ Ł̦ŀŽ˫Ʈ ƖاŔƏ̦اĢƉƉ̗ƈ،̦اŀťŘŽ̦ƎƮ̦را̦
̦دƖƮان̦ ƋƜ̗ŦŁ̦ ƎƮŘő̦آ ŘĎĻ̦ŀƜƈƖĶŞƌ̦دازد. ̦زƐƜƌه ̦در ĢƐƜŢƏ˫ŉ̦هƈƖƂƌ̦ Ļ̦ه ˫ŵا̦د Ɩƌ̦رد ƜŪƁ̦ه ̦رŖĠƓر از

ƎƜĻĢƉƉ̗ƈ̙̦اŞƏ̦هƜŪƁ̦ی̦درŘłŞğدادĢƮزدا˽̦Ģƌ˫ز Ļ̦ل˫ș̂هĻ̦ ƤƜƌدیě̦ه̦درŘŭ̦Ŝč̦ح̦دƖŵایŘğ2015̦̦دد
łŞĻŘț̙̌˫نƜƉŵ̦هŘě̦واļƌ̦Ģŝ˫درتĻ̦ه̦رŘě1999̦واƜƉŵ̦ĢŝهłŞĻŘț̌˫ن̦درș̂˫ل̦ Ļ˫Ƃłƌ̦ایƖŵ̦و̦دĢğŔƜŝ

Ŕș̌اƖŵ̦دŀƜƓ˫ƌ̦̦وارد،ŀƜōƤț̌ازŘō̦ا ا̦ز Ŝč̦ و̦̦Ļ.̦»(Wellens, 2015: 180)ه̦اƜŪƁ̦ƎƮهŘě̦د̦و
˫ŀƮ̦در̦ در» ƔƏ3̦̦هƮرƖŽ2015̦.دƖ Ə̗ ť˫در̦ را̦ ̦˾) ,ƤƜƌ»̦)2015Genocide Case, ICJ Repدی̦رأیƖő̦د̦
Ɩšر̦وŘŽ̦żŶș̌اواĢƏ̦درƜƌ̦˫نŘƌ̦دم،Ļ̦ه» آĜƏ̦ه̦در̦اŔłĻا̦ ƋŹه̦رĻƋƉƁ̦̙Ɠن̦و̦ا˫ƜƏ˫ĻŘƁ̦̪ ĘƮد،̦̦وƖĻ̦ ŘĻاłŒƜĠƏه

Ƌě̦ ˫ƓŔƜƌ̦ا Ļ̦ه̦راĢƓ̦رě̦ŀŽه ̦دƖƮان ˫ƌاƋě̦̦وĞƏرĞƏرŠƜč̦ ƜŪƁ̦.Ŕș̌ه ŘŁ̦هĻ̦Ģļŝ˫Ɛƌ̦ŀťŘŽ̦هłžğ
Ģƌ̦ب˫ŞōŠƈ˫ĕ̦̦وƋƔƌ̦ت˫ŵƖũƖƌ̦هĻ̦˫Ł̦ŔƌهآĻ̦ه̦وƉ̗ŉ̦ی̦ازŚƜĠƏاŘĻŀƈ̦دوĢƐƜŢƏ˫ ŉ̦،̪ĘƮ̦در̦و˫Ɠ

ƎƜĻ̦ŀƜƈƖĶŞƌ ĚƜƈ̦̦اƎƮزƐƜƌه̦ Ɩšد؛ اƎƜĻ̦ĢƮ˫ŪƁ̦ŴŉŘƌ̦ƎƮاŘč̦ĢƉƉ̗ƈداłőه̦ ĢƐŒș̂اĻƈ˫ر̦، ŔĻ̦ون̦آĜƏه̦ ĢƉƉ̗
ƎƜĻ̦»از̦ ŀƜƈƖĶŞƌ̦هƐƜƌد̦ر̦ز ĢƐƜŢƏ˫ŉĢƉƉ̗ƈ̦ا»̦˫Ʈ«ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦مŔŵĢƉƉ̗ƈه̦̦«اĻ

.ŀŝد̪̦ا˫ƔƏت̦واƖĜŞƌ̦د̪̦و̦آن̦راŘě̦رŖğ̦ن̦آورد،̦از̦آن˫Ɯƌ̦»(Milanovic, 2015: 1)̦̦،ƎƮاŘĻ˫ ƐĻ
Ģƌ˫̗Ł̦̦آƖƌز̪» ً˫ ļƮŘƂŁƎƜĻ̦ĢƁƖƂō̦ی˫ƓمŔŵ̦هƮŘŲƏ̦،ق˫žŁه̦اĻ̦،ĢƉƉ̗ƈ̦اƎƜĻ̦قƖƂō̦̦درĢƐƜŢƏ˫ŉ̦̙Ɖ̗ƈا

.ŔƏدƖĻ̦هłŽŘƮŖč̦̦را»(Dumberry, 2007: 12)̦
                                                                                       

˼:ĚƏ̦،هƜŪƁ̦ƎƮه̦اĻ̦طƖĻŘƌ̦د˫Ɛŝه̦اŲōƤƌ̦ایŘĻ̦. .Nielsen, 1926: 187-202 ̦
˽ƎƜĻ̦انƖƮ̦د.Ɣĕ̦نƖƐě˫Ł̦،یŘłŞğ̦دادĢƉƉ̗ƈ̙اŞƏ̦ŀƮ˫Ɛŉ̦هĻ̦˫ Ł̦ŀŝه̦اłŽ˫Ʈ̦ŀťŘŽ̦ر˫Ļ̦˫ا̦ز̦ر زداŘĎĻ̦ĢƮدازدě̦ه̦در̦اƜƌ̦ƎƮ˫ن،ș̂هĻ̦˫ر

̦̙ Ɖƌ̦ن˫ƌز˫ș̂ĢƌƖ̗ŵ̦Ŵ̗Ŋƌ̦الİș̂هĻ̦Őŝ˫č̦ Ŕț̌ورƖŢƌ̦ŘŲƏ̦رĢŁ̦درŔťد Ļ˫̦ŚƜƏ̦ر˫Ļ̦ĚƮ̦د̪̦وƖĻ̦ĢŶŽاŘŁ̦ور̦رأیŔț̌ƀƮŘŭ
̦:ĚƏ̦؛ŀŝ̪̦ا ŔƌآŘĻ̦ŔŎłƌ.ICJ Rep, 2003; ICJ Rep, 2007; ICJ Rep, 2008; ICJ Rep, 1951̦

3. Available at: http://www.icj-cij.org/files/case-related/118/118-20150203-JUD-01-00-EN.pdf.  
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ƎƜĻ̦ ̦دƖƮان ƖĜș̂ت ě̦ه ŀș̂ا ŀŝهدرĻ̦ ̦دادŘłŞğی ĢƉƉ̗ƈ̦اا ě̦ه ĢƏ˫Ɣŉ̦ ̪˫ğ̦داد ĚƮ̦ زƖƐŵ̦انِ
ƎƜĻ̦ŀƜōƤťĢ̗Ə̦هłŞƏ̪̦داŔƮŔƐŞč̦یŘƌ̦ا،ŀŝردار̦اƖőŘĻ̦ ĢƉƉ̗ƈاťŘŽ̦یŘƜļŶŁ̦هĻ̦د̦وƖšŀ̦زیƖŝ

ƌ̦ب˫Şō̦هĻ̦ت˫ŵƖũƖƌ̦ح˫ŪƮان̦در̦اƖƮدĢŘĠƮفِ̦دƤőŘĻ̦انƖƮه̦دě̦ńƜō̦ƎƮ̦ا ̦از ˫ƌ̦ا آرای̦̦آŔƮ؛
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦مŔŵ̦̦ازĢƐŒș̦̂داوری،ŀŝورد̪̦ا˫ƜƏ̦ن˫Ɯƌ̦هĻ̦ĢƉƉ̗ƈاő̦ن˫ŢƏ̦دƖ

ارد.̦در̦از̦وƖŉد̦ردĢƮ˫č̦ازŘƜƜźŁ̦̦روŘĜƮدĻ̦ŀļŞƏ̦هŔĻ̦اŔŵ̦ŀƓمĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌهŀƜƈƖĶŞƌ̦̦د
Ģƌ̦هě̦ŀș̂اƎƜƐĕ̦ƎƮ̦ا،ŴƁواĢŁƖĜș̂ƎƜƐĕ̦انƖŁ̦˫ŹآŘș̂.ŀŞƏ̦داŀŵŔĻ̦ĚƮ̦زی̦از˫ŹآŘș̂زی̦را

ĶŞƌ̦ ̦زƐƜƌه ̦در ĢƐƜŢƏ˫ŉ̦ Ŕŵ̦م Ļ̦ƎłŞƮŘĠƏ̦ه ŔƮدŘŁ̦ ̪ŔƮ̦د Ļ̦ه ̦آن، ě̦ه ̦روŘĜƮد ŘƜƜźŁ̦ĚƮ̦ ŀƜƈƖ̦از
ƎƜĻهĻ̦ĢƉƉ̗ƈا.ŀș̂اĢŶŮƁ̦̦وƎƮد˫ƜƐĻ̦̪Ŕŵ˫Ɓ̦ĚƮِ̦انƖƐŵ̦̦

ب2 ار از ات ه ز در : ن اگ
) ِ )آ

̦اŢƮŔƏهرłŽه Ʈ̦˫دŔš̪رłŽه، ƧŢƮŔƏ̦ا ̙Ļ˫Ƃƌ̦ ŮƂƏ̦ه ̦در ً˫ ƂƜƁ̦د ě̦ŀŽ˫Ʈ̦ه ŘĻ̦وز ̦و ̦زƐƜƌه̦̦ایƖƔű̦ر در
ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš Ə˫̦اتŔƔŶŁ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉŢƮŔƏ؛̦اŀș̂اĢƉƉ̗ƈ̦ها˫Ł̦هě̦ای

ŀšاŔƏ̦دƖŉ̦آن̦وŀŎț̌ردƖƌ̦ی̦درŔƮدŘŁ̦ĔƜƓ̦ ً˫ ļƮŘƂŁ̦،دیƤƜƌ̦ƋłŞƜĻ̦نŘƁ̦Řő̦از̦اواŠƜč̦̦هƮŘŲƏ̦و
Ģŵ˫̗ŉ̦اĢƌ̦هłŞƏدا.̦Ŕš«(̦یŔƮ˫ ƓHydeƐƜŢƏ˫ŉ̦مŔŵ̦هƮŘŲƏ̦ردƖƌ̦دی̦در˫ƂłƏدی̦اŘĜƮرو Ģ̦دارد̦̦(

ƖĶŞƌ̦ط˫ļŁ̦ارŴŮƁ̦ĺŉƖƌ̦،ĢƐƜŢƏ˫ŉ̦مŔŵ̦مƖƔžƌ̦هĻ̦دنƖĻ̦ ̙ĵ˫Ɓ̦هě̦ŀŝه̦اŢƮŔƏ̦اƎƮ̦اŘĻ ŀƜƈ̦دوŀƈ̦و̦
Ģƌ̦هŭƖĻŘƌ̦ĢƐƜƌزŘș̪̂ŘłŞğ̦˫Ļ.دƖș̌»(Hyde, 1945: 437-438) 

Řș̪̂ŘłŞğزě̦ĢƐƜƌهĢƐƜŢƏ˫ŉ̦ŘƜŅĮŁ̦ŀŎŁ̦̦واĺِŉƖƌ̦ŴƁ̦آن،Ɯƌ̦˫ن̦ویŘĻ̦̙ĵ˫Ɓ̦̦اĢƉț̌اě̦ŀŝهĻ̦ه
.Ŕš˫Ļ̦ ̦راŮĻه ̦آن ̦در ĢĻ˫ĜŁ̦ار ̦رłŽ˫رƓ˫ی ĢőŘĻ̦ ̦و ŀș̂ا ̪Ŕš˼̦̦ŔƉžِƐĖِƉƜŽ̦ Ɯƌ̦˫ن، ƎƮ̦ا در

(Feilchenfeld̦ƋƉƁ̦،ĢƐƜŢƏ˫ŉ̦مŔŵ̦هƮŘŲƏ̦˫ Ļ̦ŀžƈ˫Œƌ̦ه̦درě̦دƖĻ̦ ĢƏاŔƐ̗ŢƮŔƏ̦اƎƜłŞŒƏ̦̦ازĢĜƮ̦ )
Ģ̗Ə̦ ،ƎƜŢƏ˫ŉ̦ŀƈ̦دو ̦داě̦ŀšه ŌƮŘŦŁ̦ ̦و Ļ˫Ļ̦زد Ɩő̦ŀƜƈƖĶŞƌ̦د ŔƏاƖŁ̦ŀ«هļš(̦ («ŘŉTorțم

ƜĜŁ̦˫Ļ̦هŘĻ̦̦اĜƐƮه̦آنļș̌ه ً˫ ŽŘț̦̌راƎƜŢƜč̦ŀƈ̦دوĢĻ˫ĜŁه̦ارĻ̦طƖĻŘƌ̦ ً˫ ̗ƜƂłŞƌ̦،مŘŉ«(̦ĢƓŔĻDebț»)
.ŔƐě̦ر˫ĜƏ̦ا،ŀŞƜƏ˽̦̦هĻ̦ŔƉžِƐĖِƉƜŽ̦هě̦ŀș̂اĢƐłžğ«ƎƜĻ̦هƏ˫žƉŒłƌ̦̙̗ŵĢƉƉ̗ƈ̦ا»Ģ̗Ə̦̪ر˫ș̌ا،ŔƐě

                                                                                       
1. See: Borchard, 1945: 51 & 54.  
2. See: Feilchenfeld, 1931: 689 & 728. 
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ƎƮه̦در̦اě̦هĖƏه̦آĜƉĻ̦،ŀŝن̦ا˫ŢƮ̦اŘŲƏŔّƌ̦̪ ĢƌƖƔ̦اě̦ŀŝه̦درŲƏ̦˫مŘŉ̦ĢƁƖƂō̦م(Ļ̦ه̦آنļšžƌ̦ه»)Ļ˫ر
Ǝƌ˫ě.̦رواج̦داردƣ̦»(Dumberry, 2007: 53) 

Ģƌ̦ ŊƜłƏ̦ه ̦وی ،ŀƮ˫ƔƏ̦ ̦در ě̦ه ŘƜğ«ƎƜĻ̦د ƖƂō̦ق ŔŵاƖƁ̦ ƎƮƖĜŁ̦̦ازŜč̦ ŔƮŔŉ̦ ĢŽŘŵ̦ ̙Ɖ̗ƈا
ŀƈ̦دوĢƐƜŢƏ˫ŉ̦ƎłŞƏ̦دا˫ƐņłŞƌ̦ĺŉƖƌ̦،˫Ɠ«هļș̌وی˫ŵی̦د˫ƂĻ̦̪Ŕŵ˫ƁمŘŉ»،˼Ģ̗Ə̦ادŔ̗ƉƁ.دƖș̌»

(Feilchenfeld, 1931: 690)̦ŁŘŁ̦ ƎƮŔĻ̦ ƮŘŲƏ̦ه ̦وی، ŘŲƏ̦ ̦در ،ĺƜ«̦دنƖĻ̦ ĢŦŒș̌ ŦƜŦőه
(Personal Character̦»)ƎƜĻ̦هƏ˫žƉŒłƌ̦̙̗ŵ̦هě̦ŀș̂اƎƮط̦او̦ا˫ļƐłș̂ا.ŀŝ̪̦اŔș̦̌ردĢƉƉ̗ƈا

Ģ̗Ə̦رƖŢě̦ŔƐĕ̦˫Ʈ̦ĚƮ̦ĢƐƜŢƏ˫ŉ̦ƀƂŎŁن˫Ʈ̦دول̦زƀō̦هĻ̦ŔƮ˫ļƏ̦̦وŔƏاƖŁ̦̦رت˫Şő̦انŘļŉ̦ŘĻ̦̪ŔƮد
(Right to ReparationهšŔő̦)Ŕłș̂اƎƮن̦در̦ا˫ŢƮ̦ا.ŔƐě̦ ̦از̦روشĢŝ˫ƜƁ̦̦ای̦وارد ƣلƖő̦د
(AnalogyĢƌ̦̪ ŘƔĻ )̦Ģƌ اƔű˫ر̦ ƖŦőصƓĢƓŔĻ̦̗˫ن»دارد،ŔƮƖŉ̦̦و̦ Ɩŭ̦˫Ɠرěه̦دوŀƈ̦زŔƮŔƏ˫Ʈ̪̦در̦

̦ŀِŝه̦دě̦ŀș̂اĢŪłƂƌ̦،ان̦داردŘļŉ̦ŘĻ̦ƀōهļș̌ردƖƌ̦̦درƋěمŘŉ̦Ŕš˫Ļ̦هłšان̦داŘļŉ̦ŘĻ̦ƀō̦ŚƜƏ̦˫Ɠ
Ģ̗Ə̦ĢƮƤƂŵ̦̦وĢƏƤƂŵ̦،ĢƂŮƐƌ̦̙Ɯƈ̦دĔƜƓ̦،ن˫ŢƮ̦اŘŲƏ̦فو̦درŘț̌هě̦ŀŽ˫Ʈ̦انƖŁ̦̦ĢƐƜŢƏ˫ŉ̦ƀƂŎŁ

̙ĵد̦زاƖŢĻ̦د̦و̦ازراŘě̦ĢƂƉŁ̦رت˫Şő̦انŘļŉ̦ŘĻ̦ƀō̦ۀŔƐƐě ƎƮ̦اĢƐƜŢƏ˫ŉ̦˫Ļ̦ روě̦ŀŝه̦زوال̦آن̦را
̦ŔƏ̦ŘƮŖč̦»(Feilchenfeld, 1931: 690)اłŞƏه̦اƜŉƖŁ.ŀŝه

Ģƌ اļŅ˫تŵŔƌ̦˫یƖő̦د̦ (،ŘŉGentilișم̦درŶƈ˫Ůƌ̦˫تŜƜƉƜłƐŉِ̦̦)دŵ˫ویļș̌ه»اŚŽاě̦ŔƮه̦وی̦در̦
ŔƐŽِƖč̦ورف̦و̦دوو ̦(Feilchenfeld, 1931: 689)«̦اŔƏ.اƐņłŞƌ̦ŚƜƏ̦̙Ł˫̦داłŞƏهŘğ̪ŔŢƏ̦وƖƜŝس،

̦ĢƐłžğ̦.دŘě̦ŔƜěĮŁ̦̦آنŘĻ̦ارد̦وŖğ̦هŎț̌ط˫ļŁ̦ارƎƮد̦اƖŉوم̦وŚƈ̦ŘĻ̦ŚƜƏ̦وی˫ŵه̦دļƏ˫ŉ̦هș̂نƖƜŞƜ̗ě
آŊƌ̦،˫ĜƮŘƌ̦˫رłŝ˫ن̦وŔƓ˫Ŷƌ̦ĺِŉƖƌ1924̦̦̪̦اě̦ŀŝه̦اƖƜŞƜ̗ě̦ƎƮنě̦هĻ̦ه ŔŎłƌ̦تƣ˫Ʈی̦اƖș̂از

ƣ̦زم ŠƮŘŁااŘĻ̦ ،ŀș̂ا ̪Ŕș̌ ̦دوŀƈ̦اŘŉƣا ̦دو ŬŝƖŁ̦ ŔƮ˫Ļ̦ ̦اě̦ŀŝه ĢŁر˫Şő̦ Řļŉ̦ان ƎƜƜŶŁ̦ ی
č̦ĢƁƖƂō̦ŀƜŦŒš˫دĢƓ˫ș̌(«Continuatorșاداƌه̦دğŔƐƓ˫ن̦)»ƖƐŵانŊƌِ̦˫رłŝ˫ن̦و̦اĻ̦،ŠƮŘŁه

ŠƮŘŁه̦اƏ˫ğن،&دو˫łŝر˫Ŋƌ˽̦̦هĻ̦ŀőداŘč̦ومŚƈ̦ƎƮ̦ا Řč̦داƖș̌ŀőد. ˫ĜƮŘƌ̦آŔŎłƌ̦تƣ˫Ʈ̦ا Ļه̦اļŁ˫ع
ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵ̦اŀƔŉŠƮŘŁه̦اě̦ŀș̂اĢƉƉ̗ƈا&ŝر˫Ŋƌ̦ĺĜŁŘƌ̦̦اولĢƏ˫Ɣŉ̦ĞƐŉ̦Ģŭ̦ن˫ł

ƖĻ̦د. ̪Ŕš˾̦̦هě̦دŘě̦ƀƮŔŦŁ̦،̪Ŕšد˫Ʈ̦نƖƜŞƜ̗ě«̦̦درĢƐƜŢƏ˫ŉ̦ه̦ازłŽŘğŘĻ̦،ĢƐƜŢƏ˫ŉ̦مŔŵ̦هƮŘŲƏ
                                                                                       

1. The Rule of Maintenance of Tort Claims . 
2. Austria-Hungary Dual Monarchy. 
3. Agreement Between the United States and Austria and Hungary for the Determination of the Amounts to be 

Paid by Austria and Hungary in Satisfaction of Their Obligations Under the Treaties, 1921: 70. 
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ŔƔŶŁ̦ات̦) Succession to ObligationsƎƜĻ̦زƐƜƌه ̦ارĜŁ˫بƏ˫žƉŒłƌ̦̙̗ŵ̦ه Ģš˫Ə̦̦از )̦ĢƉƉ̗ƈا
ŀŝا.̦»(Dumberry, 2007: 53)̦ƎƮو̦اĢƌ̦ŌƮŘŦŁ̦هƏƖğهƉĶŞƌ Ļ̦Őŝ˫čه̦ ěه̦ اĜƌ˫نĢƐƜŢƏ˫ŉ̦̦̦دارد̦

ƎƜĻ̦هƏ˫žƉŒłƌ̦̙ ̗ŵ̦ب˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦ Ɠ˫یŔƓ˫Ŷƌ̦ات̦اŔƮ˫Ļ̦،ĢƉƉ̗ƈ̦درŘƂƌ̦ر̪دوŀƈ̦در̦زƐƜƌه
(̦ŀŞčِداƖĻ̦ ŘĻ̦رŘĠƏ̦ĢŝشBudapestوƎƮ̦و ̦)(Ɩș̌ƖŊłŞŉ̦د. ̦ازƓDivergenț˫ی̦واŘğا (ě̦ه

ƜƏ˫̦و̦ایŘŮƌ̦حŔș̪̦̌اŀŝ،̦درŞƮ˫Ƃƌ̦هƖŝ˫łƮŘĻ̦˫Ļ̦یğŔƐŞƮƖƏ̦˫نƁ̦˫ر̪̦اروč˫̦درƖƌ̦ردƖƂō̦قƁ̦˫ر̪
Ļ̦هŀƜƈƖĶŞƌ̦̦دوĢš˫Ə̦ƎƜŢƏ˫ŉ̦ŀƈ̦ازŔƔŶŁ̦ات̦دوƮŚŊŁ̦ŀƈه Ŕș̪̌اƣ˫ƮتŔŎłƌ̦̦آĜƮŘƌ˫̦درŔș̙̌ĵ˫Ɓ̦ن

(Dismembered StateŔƐš˫Ļ̦ ŘƁ̦اردادی ŔƔŶŁ̦ات، ̦آن Ɩő̦ا̪ ƖĻ̦د؛ ŔƓاƖŒƏ̦ Ŕƌرا˫ě̦ ،)̦
(Ex ContractuاردادیŘƁŘƜŹ̦̪اƖő̦̦و،) (Ex DelictoĢƈ˫ō؛̦در)̦ŀș̂آن̦اŘĻ̦̙ĵ˫Ɓ̦ĢƓوŘğ̦هě
Ɩšد،Řğ̦و̪̦دŔĻ˫Ʈ̦ŘĠƮ̦وƎƜĻ̦̦دولĢƐƜŢƏ˫ŉ̦˫Ļ̦ĢĢƌ̦ƋƜŞƂŁ̦ƎƜŢƏ˫ŉ̦̦اƂłƏ˫لŔƔŶŁ̦ƎƜƐĕĢƌ̦اě«Łه̦

Ģ̗Ə̦̙ƂłƐƌ̦ĢƐƜŢƏ˫ŉ̦˫Ļ̦،اتŔƔŶŁ̦ ŔƏƖš؛Ļ̦˫̦اƓ̦ƎƮ̗ه،łŞƮ˫ș̌هƜĻ̦˫ن̦اŘƓ̦،ŀș̂دو̦دŘĻ̦Ƨłŝآě̦ŔƐƏه
ŠƜčƋƓ̦ŘĠƮŔĜƮ̦˫Ļ̦ŴũƖƌ̦ƎƮه̦در̦اłžğهƮŚŊŁ̦ŀƈو̦دوŘ̗ƉƁ̦هě̦ĢłƜŶũه̦در̦وě̦ŔƐłŞƓ̦اŔț̪̌Ŕš

«Řğ̦دد.اŘłŢƌ̦ŀƜƈƖĶŞƌ̦،ŀŝکƎƜĻ̦̦دوŔƐĕ̦˫Ʈ̦̦دوĻ̦ƎƜŢƏ˫ŉ̦ŀƈ˫رƜƌ̦̪Ŕș̌ƋƜŞƂŁ̦˫ƓĢ̗Ə̦˫ن̦آن
)Tripartite Claims Commission Award, 1927: 203(˼ 

ƖŞŎبĢžŮŵƌ̦̦در̦اƎƮ̦زƐƜƌهŮƂƏ̦̦ه̦دƖƮان̦داوری̦درƜŪƁ̦ه̦داوریƖƏ˫Ž̦س̦در1956̦ĢƮ˫Ʈرأی̦»
ĢƌهĻ̦،هƜŪƁ̦ƎƮد.̦در̦اƖšƏ̦̦وŀŝ̪̦اŔș̦̌ردĢƐƜŢƏ˫ŉ̦مŔŵ̦ĢłّƐș̂ƧƮŘŲƏ̦ŀōاŘťƐłļƌ̦یŘŲ̦ŘĻ̦Ģ

.ŀŝ̪̦اŔŢƏ̦ازŘōه̦اƮ̦در̦روŀƜƈƖĶŞƌ̦ل˫ƂłƏن̦ا˫Ĝƌم̦اŔŵ̦»̦

(French-Greek Arbitral Tribunal, Lighthouse Arbitration, 1956: 81) 

Ļ̦ه»̦ ğŔƐŞƮƖƏ̦˫ن، ĢőŘĻ̦ ņě̦روŘĜƮدƓ˫ی ŔƔŶŁ̦اتŘƁŘƜŹ̦اردادی̦و Ɩğ˫ƏƖğ̦ن ̦اŞƁ˫م ŀِƔŉ̦تŘ
Ģƌ̦زمƣ̦̦در̦آن̦راĢŢƮŔƏزا˫Ļ̦،ĢƐƜƌزŘș̂ĢƐƜŢƏ˫ŉ̦وضŘŽ.دارد»̦

̦(French-Greek Arbitral Tribunal, Lighthouse Arbitration, 1956: 93)̦
(̦̙ Ʈ Verzijl̦ŀورژ َ̗ șِ̦̂در،ĢƮ˫Ʈ (،ě̦ه̦در̦رĢğŔƜș̂دƖƮان̦داوریĻ̦هƜŪƁ̦ه̦داوریƖƏ˫Ž̦س̦در

ƖĻ̦د،ŚƜƏ̦̦اƂłƏ˫داتŔƮŔș̌یƮŘŲƏ̦ŘĻ̦هŔŵ̦مĢƐƜŢƏ˫ŉ̦̦واردŘě̦د.Ļ̦ه̦ ŀŝ˫Ʈ̦اĜŎƌ̦ƎƮ̗هłŞŢƏ̦ه ر
ƜŪƁ̦ŘƮŖč˫Əه̦داوریƖƏ˫Ž̦س̦درƮŘŲƏ̦،ĢƮ˫ƮهŔŵ̦مƜŉƖŁ̦ĢƐƜŢƏ˫ŉ̦هŘŲƏ̦رŜƜĵ̦وŀƁ̦دƖƮان̦در̦

                                                                                       
1. Available at: http://legal.un.org/riaa/cases/vol_VI/203-212_Decision_I.pdf.  
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Ļ̦ه ŚğŘƓ̦ ̦)اŀș̂و ŵ̦˫م Ŕŵ˫Ɓ̦ۀ ƧƈŚƐƌGeneral Rule̦ƎƮ̦ا ̦از ̦اŢƮ˫ن .ŀŞƜƏ̦شŘƮŖč̦ ̙Ļ˫Ɓ̦ )
Ŕō Ģƌ̦ ƜĻ̦˫ن ̦و ̦رłŽه ŘŁاŘŽ̦ ě̦ه ̦اŀŝ.»)دارد ĢƁƖƂō̦ ĚƮ̦̦اƏ˫ŞŽه ً˫ ŽŘț̌ )ĢƐƜŢƏ˫ŉ̦ ̦«Ŕŵم

(Verzijl, 1974: 219-220 & Verzijl, 1960 : 523)̦«̦̦̍اƀƉŮƌ̦ĢƐƜŢƏ˫ŉ̦مŔŵ̦هƮŘŲƏ̦ŚƜƏ̦̙ƏِƖěو
اŀș̂.»و̦̦Řť»(O’Connell, 1967: 486)اŀō̦ردŘě̦د̪،راĻ̦ه «̦آن̦راƖłŢč̦ŔƁ˫Ž̦اƏهĢ̗Ɖŵ̦̦داłŞƏه

(O’Connell, 1970: 162)̦̦،̙ƏِƖěا̍و Ř̦ŲƏ̦ ŔƔŶŁاتŚğ̦ŘƓ̦ار̪»Ļه زƐƜƌ̦ه̦ ˫ĢƐƜŢƏ̦در ŉ̦مŔŵ̦هĻ̦طƖĻŘƌ ایě̦ه̦
̗˫ل̦ ŵ̦ا ا̦رĜŁ˫ب Ģș̌از Ə˫ƎƜĻ̦هƏ˫žƉŒłƌدƖŢĻ̦ĢƉƉ̗ƈ̦ا،«(̦ŀŝدر˫Ə̦ (Patently ErroneoușآĜš˫را

ŔƓاƖő̦.دƖĻ»̦(O’Connell, 1967: 164)̦هě̦ŀŝه̦اŢƮŔƏ̦اƎƮ̦اŘĻ̦̦وی«ƜƓĔ̦̦ایŘĻ̦ ĢƏ˫Ɣŉ̦ر˫ƜŶƌ
̦ŀŞƜƏ̦ƎĜ̗ƌ̦هě̦وی˫ŵ̦دŘĠƮ̦و̦دƎƜŢƏ˫ŉ̦ŀƈه̦دوƜƉŵ̦ŀș̂اƎĜ̗ƌ̦هě̦وی˫ŵن̦د˫Ɯƌ̦ŚƮ˫̗Ł̦ ƋƜŝŘŁ

̦ƜƉŵ̦»(O’Connell, 1967: 486)هƖŢě̦ƎƜƐĕ̦ری̦اƌ˫ƁهƖș̌د،̦وƖŉدŔƏ̦ارد.

(̦ĔƮƖĜ̍ƈو̍وVolkovitschŔƮŔș̌،)̦.ŀŝد̪̦اŘě̦̦واردĢƐƜŢƏ˫ŉ̦مŔŵ̦ƎƮŘłěه̦دĻ̦ ƓŔƂƏ̦ƎƮŘŁ˫̦را
˫ŵ̦Ƌƈ̗̙̦وě̦ŘŲƏ̦هƖłĻ̦ان̦آن̦راŔŵ˫Ɓ̦̪»ویŘĻ̦̦اĻ̦ƎƮ˫ور̦اě̦ŀŝه̦ ŵ̦وری̦درŘũ̦ی˫Ɠد˫ƜƐĻ̦دƖļƏ̦̦در

ƎƜĻ̦ ŘƂƌ̦رƖƂō̪ق ،ŀŞƏ̦دا ĢŽŘŵ̦̙Ɖ̗ƈاƎƜĻ̦اتŔƓ˫Ŷƌ̦ ̦از ر˫Ɠ̦˫یłŝ˫őŘĻ̦ه łŽ̦ر ƐƜŢƜč̦ه ̦و ĢƉƉ̗ƈا
ĎƮدƎƮ̦در̦اŚƜƏ̦ĚƜŁ˫̗ƉƎƜĻ̦Ƌě˫Ŏƌ̦ت˫̗Ɯ̗ŦŁ̦˫łō̦؛ŔƐłŞƜƏ̦نƖĠ̗Ɠ̦̪ Ɠ˫ی̦داĢƉő̦اƮ̦ĢƉƉ̗ƈ˫̦دادĻ̪˫ğ˫ر

Ʈ˫č̦ه ،ƎƮ̦ا ŘĻ̦ ̦اŚŽون .ŔƐłŞƜƏ̦ ĢƐƜŢƏ˫ŉ̦ Ŕŵ̦م ƮŘŲƏ̦ه ŔƮİƌ̦ ŚƜƏ̦ƎƜƐĕ̦ ŘĻ̦ای ŘŲƏ̦یŔŶłƌ̦دی Ɠ˫ی
ĢƉťا ̪Ŕș̌حŘŮƌŘƓ̦هě̦ŔƏ̦̦اĚƮ«(̦ŔƏادŘƮ̦از̦اŘčPlagued by Fundamental Flawș ً˫ ŶŮƁ̦̦و)
Ģ̗Əș̂دƖș̌انƖƐŵ̦ŀŎŁ̦ĢƉț̌ا˫ Ʈ̦ ̪Ŕŵ˫Ɓ̦̦ازƎŒ«ĢƐƜŢƏ˫ŉ̦مŔŵ̦»ƎƜĻ̦قƖƂō̦ه̦درĻ̦هŵƖũƖƌ̦̙ Ɖ̗ƈا

ƔƐŁ̦̙˫̦وƖŉدƏƖğŘƓ̦هƖƂō̦̪Ŕŵ˫Ɓ̦قƎƜĻ̦وی،Ə̦ه̦Ɯƌ̦»(Volkovitsch, 1992: 2172)˫ن̦آورد. Ɖ̗ƈا
̪̦و̦ ̪̦اě̦،ŀŝهŘŽ̦Ģƌ˫ğ̦اƔƏ̦ŘŁ˫د Ŕŵ̦̙مĢƐƜŢƏ˫ŉ̦̦را̦ردŘě̦د ťص̦اƖŦő̦̦درĢŽŘŵ«̦ƎƮƖĜŁ̦̦ازƎŒŝ

ƎƜĻ̦قƖƂō̦̪Ŕŵ˫Ɓ̙Ɖ̗ƈ̦̦اŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦صƖŦő̦̦درĢŽŘŵ(Liability)̦̦ن˫Ɯƌ̦هĻ
.ŀŝآورد̪̦ا»̦ (Volkovitsch, 1992: 2162 & 2173) 

Ļه̦اŔƏازƮŘŲƏ̦،ĢŽ˫ě̦̪هĢƁƖƂō̦̦و̦روƮهĢƮ˫ŪƁ̦̦دولƋě˫ō̦̦و̦روƮه̦»ویŘĻ̦̦اĻ̦ƎƮ˫ور̦اě̦ŀŝه̦
˫ĚƜŁ̦روĻ̦هƌ˫ĜŁ̦̙̦وƖŉد̦داردƖŢĻ̦˫Ł̦دĢũŘŽ̦ƎƜƐĕ̦̦را̦اŘōازŘě̦د.ě̦ĢũŘŽ̦ه ̗ƉĎƮدی̦دŘĻر˫ě̦̦وŘŁ

ĢƂŮƐƌĢƌ̦ŚƜƏ̦ŘŁ.ŔƮ˫̗Ə̦»(Volkovitsch, 1992: 2198) 

ای̦ازƖŉƖƌ̦ƋƜƓ˫žƌ̦د̦درŘƓ̦̦دوŲƏ̦˫مƖƂō̦ق̦در̦اŢƮŔƏه̦وی،ƎƜƐĕ̦̦اƖƌ̦،ĢƉťردŵƖ̗Ŋƌ̦ŔƜƮĮŁ̦ه
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ƎƜĻ̦.ŀș̂اĢƉőق̦داƖƂō̦̙̦و Ɖ̗ƈه̦»اļŞłĜƌ̦قƖƂō̦ŘƜŲƏ̦Ģ̗ƜƓ˫žƌ(Acquired Rights)̦ط˫ļŁ̦ار،
(،Servitudes Doctrine of International̦اĢƉƉ̗ƈ̦)˫تƎƜĻ̦دƜƌ˼̦ƌŔő̦ƎƮŘłě˫نƖƂō̦ق̦وŔƔŶŁ̦ات،
̦ ŀƔŉƤĻ̦ Ŕș̌ن Ə˫žƉŒłƌ̦ه̦̦(Unjust Enrichment)دارا ̙̗ŵ̦ ̦ارĜŁ˫ب ̦از Ģš˫Ə̦ ŀƜƈƖĶŞƌ̦ و

ƎƜĻ.ĢƉƉ̗ƈ̦آن̦˽ا ̦در ě̦ه Ɩƌ̦اردی ̦از ƏƖ̗Ə̦ه ŔƐĕ̦ Ļ̦ه ̦وی ،̙Ļ˫Ƃƌ̦ ŀƜƈƖĶŞƌ̦̦در ̦اƂłƏ˫ل ̪Ŕŵ˫Ɓ̦ ˫Ɠ
̦اĢ̗Ə.ŀŝ اŵ̗˫ل Řě̦د̪ ̦اš˫ر̪ ̦̦˾Ɩšد، ̦)Stern(اŘłِŝِن ̦اě̦ŀŝه ̦اŔƐ̗ŢƮŔƏی ŘĠƮ̦د ،«̦ĢƓ˫ĠƏ

Ļ̦̙ĵ˫Ɓ̦ه̦آن̦اě̦ŀŝه̦(Stern, 2001: 336)«̦.اƂłƏ˫دیĻ̦هƮŘŲƏ̦هŔŵ̦مĢƐƜŢƏ˫ŉ̦̦دارد ً˫ ŝ˫ș̂و̦ا
«Ļ̦هƖő̦دŔƜšƖĎƏ̦̪̦اƔƐŁ̦،ĢƐƜŢƏ˫ŉ«̪Ŕŵ˫Ɓ̦».ŀŝ˫̦درĚƮ̦Ŕō̦̦اŢƮŔƏه̦اŀș̂وƌ˫ŉ̦ŚğŘƓ̦ه̦ Ŕŵم»

(Dumberry, 2007: 55)̦هƏ̦،نŘłŝاƜŢƏ˫ŉ̦مŔŵ̦̪Ŕŵ˫Ɓ̦دƖŉ̦و˫ƔƐŁ̦ŀƜŶŭ˫Ɓ̦˫Ļ̦̦وŌƮŘț̦̌راĢƐ
Ģƌ̦ Ə˫žƉŒłƌ̦ه̦اĜƏ˫ر ̦اŵ̗˫ل ̦ارĜŁ˫ب ̦از Ģš˫Ə̦ ŔƔŶŁ̦ات ̦زƐƜƌه ̦در ĢƐƜŢƏ˫ŉ̦ ̦دارد Ļ̦˫ور ě̦ه ،ŔƐě

ƎƜĻ̦ ̦وی، ̦اŢƮŔƏه ̦در .ŀș̂ا ̦اĜƏ˫ر ̙Ļ˫ƁŘƜŹ̦ ̦و ̦دارد اŵ̦̗˫ل ŀƜƉĻ˫Ɓ̦ Ɠ̦̗˫ر̪ ĢƉƉ̗ƈم̦»اŔŵ̦ ̙ťا
ƎƜĻ̦ Ə˫žƉŒłƌ̦ه ̦ارĜŁ˫ب̦اŵ̗˫ل ŔƔŶŁ̦اتĢš˫Ə̦̦از ̦زƐƜƌه ĢƐƜŢƏ˫ŉ̪Ŕŵ˫Ɓ̦̦در ،ĢƉƉ̗ƈه̦ااě̦ŀŝی̦ا

«ƎƜĻ̦قƖƂō̦د̦آن̦درƖŉو.ŀŝت̦ا˫ļŅ̦اŔƐƌز˫ƜƏ̦Řť˫Ŷƌ̦̙Ɖ̗ƈ1996 :173-174(«̦اStern, (˿̦̦در
̦ŀƜ̗šŘłƜč̦هŢƮŔƏا(Peterschmitt)̦،«̦ŀƜƉĻ˫Ɓ̦مŔŵ̦Ǝ̗Ūłƌ̦هě̦اردŔƏ̦دƖŉ̦وĢƌ˫ŵ̦̪Ŕŵ˫Ɓ̦ĔƜƓ

ƎƜĻ̦ŀƜƈƖĶŞƌ̦ňƮ˫łƏ̦ل˫ƂłƏا.Ŕš˫Ļ̦ĢƉƉ̗ƈ̦ا»(Peterschmitt, 2001: 72) 

ƎƜĻ̦قƖƂō̦لƖťری̦از̦ا˫ƜŞĻƎŞō̦̍:ŔƐƏ˫ƌ̦̙Ɖ̗ƈط̦ا˫ļŁ̦ار،ŘŢĻ̦قƖƂō̦̦ازŀƮ˫̗ō̦،ف˫ŦƏ̦ا،ŀƜّƏ
ƎƜĻ̦هƏ˫žƉŒłƌ̦̙̗ŵ̦ب˫ĜŁ̦و̦ارŀƈن̦دو˫Ɯƌ̦ĢƐƜƌزŘŝĢƉƉ̗ƈع̦و̦̦̀ا˫ũ̦اوĢőŘĻ̦ه̦درě̦ŔƏ̦دار˫ŪłƁا

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵ̦ا ŔƔŶŁ̦اتĢš˫Ə̦̦از̦ارĜŁ˫ب ،ƎƜŢƏ˫ŉ̦ŀƈه̦دوě̦Ŕš˫Ļ̦ƎĜ̗ƌ̦،الƖō̦را̦اĢƉƉ̗ƈا
̦اłŝرو،Ģƌ̦ازاƖș̙̗̌Ŏłƌ̦́ƎƮد. ̦اŔƐ̗ŢƮŔƏانĻ̦هļƐ«ŀ̗ș̂˫طŘě̦دě̦هƖș̌د وƖŝیŔƜƮĮŁ̦̦روŘĜƮد

                                                                                       
1. The Linkage Between Rights and Obligations. 

˽̦ .̦ƀƜƁŔŁ̦ ŲƏ̦˫مĢƐłžğ̦اě̦ŀŝه ĢƂƜļŮŁ̦̦در Ŷƈ˫Ůƌ̦Ǝ̗Ūłƌ̦ه ،̪Ŕšد˫Ʈ̦یŔƜƮĮŁ̦ŔŵاƖƁ̦̦و اƖț̌ل ĚƮŘƓ̦̦از Ɠ˫ی̦داĢƉő̦و̦در
ƎƜĻهƏ˫ğاŔŉ̦̦وŘĠƮی̦د˫Ɠر˫łšƖƏ̦̦درĢğŔƜŝم̦رŚƉłŞƌ̦هě̦ŀș̂اĢƉƉ̗ƈهاĻ̦.ŀŝه̦ای̦اě̦Řũ˫ō̦ر˫łšƖƏ̦ Ŏƈ˫ظŚƜƏ̦ĢŵƖũƖƌِ̦̦در

Ģ̗Ə̦ŀŝه̦اłŞƏوح̦داŘŮƌ̦̪ارŚğ̦ĢĠłŞƮ˫Ļ̦̦درƀƜƁŔŁ̦د̦راƖő̦فŔƓ˫ĜƐě̦هěاŘĕ̦؛ŔŊƐğ̦ش̦در̦آنĢƐƜŢƏ˫ŉ̦نƖĕوŔƐĕ̦هĻ̦˫Ɠ
Ģƌز˫Ļ̦ŀƜƈƖĶŞƌ̦هƐƜƌدر̦زƎƜĻ̦قƖƂō̦̦درĢƐƜŢƏ˫ŉ̦ƎƜƐĕ̦ن˫Ĝƌد̦اƖļƏ̦˫Ʈ̦دƖĻ̦ردƖƌ̦̦در ً˫ ŝ˫ŝه̦اĜƏل̦آ˫ō̦،ددŘğ̦ńŎĻ̦̙Ɖ̗ƈا

̪Ŕș̦̌آنŘĻ̦Řũ˫ō̦رƖŮș̂ن˫̗Ɓ̦را.ŀș̂ا.ŔƏدازŘĎĻ̦̦آنżƉłŒƌ̦د˫ŶĻه̦اĻ̦یŘłěه̦دƈ˫ŝر̦رŖĠƓ̦از̦ر˫ Ł̦ŔƏ̦ا
3. See: Volkovitsch, 1992: 2200-2203. 
4. Dont l’existence en droit international contemporain reste à prouver . 
5. Territorial Linkage Between the State and Commission of Internationally Wrongful Act. 
6. See: Peterschmitt, 2001: 72 & 73. 
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ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زŀƈ̦دوĢƐƜŢƏ˫ŉ̦̙ț̌اŀِș̂د˫Ʈ̦ łŽ˫Ʈ̦ه Ɩș̂ĢƉƉق ƈ̗قِ̦ا˫žŁ̦از̦اĢƏ˫ŢƏ̦ŘĠƮ̦د،ƋěŘŲƏ̦
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زŀƈ̦دوĢƐƜŢƏ˫ŉ̦ŔƜƮĮŁ̦ ̦(Dumberry, 2007: 56)«̦.اŀŞƜƏ̦ĢƉƉ̗ƈدرŔŵ̦م

Řč̦وƖŭŞŽرņƌِ̦˫ل،ĻĢƌ̦ه ě˫داƖƂō̦Ģƌق̦̦Ɩ(Manilo Udina)رƖƉƜƏ˫ƌ̦̦ا̍ودƖș̌˫ƐƮدĻ̦ه̦درس در̦آ
ƎƜĻŀƈ̦دوĢƐƜŢƏ˫ŉ̦صƖŦő̦ه̦درƓƣ̦̙Ɖ̗ƈاƎƜĻ̦اتŔƔŶŁ̦هƐƜƌ̦در̦ز˫ƓĢƓŔĻ̦ا̦ز ŘƜŹ̦ĢƉƉ̗ƈی̦ا˫Ɠ

ĢƌƖ̗ŵ̦)نƖƮه̦در̦̦)دě1933̦ŀŝه̦اłő˫ș̂حŘŮƌ̦دیƤƜƌ˼̦̦و«̦ŘƜƏƖƌ̦̍ČƜƉƜŽ̦ƎƜŉ̦رات˫Ɣű̦اŚƜƏ
(Jean Philippe Monnier)̦̦ل˫ș̂د.1961̦درŘě̦̪ر˫ș̌ا»(Monnier, 1962: 86)̦̦

اƂłƏ̦˫لŀƜƈƖĶŞƌ̦̦از̦دوŀƈ̦اƣŔłŝل» Ļ̦ه̦دŔŵ̦ƎƮŘłěمĢƐƜŢƏ˫ŉ̦̦درƖŦő̦صŔŵ̦م ƎƜƉĵ˫ Ɓ̦ی˫Ɠč̦هĻ̦ƎƜŢƜ
ŴƏ˫ Ɓ̦ƎƜŢƏ˫ŉ̦ŀƈدوĢ Ə̗̦ ̪ŔƐƐě.ŔƮ˫ Ə̗̦»(Verhoeven, 2000: 190)̦̦زمƣ̦،ŴũƖƌ̦ƎƮ̦ا˫Ļ̦ ƖŞ̗ƓĻŘ̦ěه̦ذ

Ə̦ه»اě̦ŀŝه̦ ĢőŘĻ̦درĢłّƐș̪̂˫ğŔƮ̦د˫ƔƐŁ̦ŵ Ƃ˫łƌ̦ ˫ƎƜŢƏ̦را ŉ̦هĻ̦ŀƜƈƖĶŞƌ̦ل Ƃ˫łƏم̦اŔŵ̦ردƖƌهłŽ˫ƜƏ̦ ̪ŔƐƐěŔ̦ŔƏا
Ɖ̗ŉهƏ̦ه اƖťلĢƁƖƂō̦ĢƉě̦ا̦ز̦ Ř̦Ʈ˫źƌ ˫ěŘ̦Ʈهآ̦ن̦را̦ źƌ آ̦ن̦را̦ ěه ،̦ŀŞƜƏ̦ ̪ŔƐƐěŔŵ Ƃ˫łƌ̦˫ ƔƐŁĻ̦ĢƁƖƂō̦ĢƉě̦لƖț̌ا˫

̦(Schachter, 1993: 256)«̦اŔƏ.وŴƐƌ̦̪ĘƮ̦داراŔšنŵ˫Ə̦˫دƏƣه̦وŀƔŉƤĻ̦،̦داłŞƏهازƉ̗ŉ̦ه̦وĻ̦ه

رو3 ب (در ِ َ )ارائه رآ دی
ĢłƏ̦و̦آŚŁِ̦ƎƜƜļŁ̦̦ازŜčŠƜč̦ŚŁِ̦ه̦درě̦ŀŝر̦اƖŦłƌ̦ŚƜƏ̦ĢƌƖș̂دیŘĜƮه̦روě̦ŀș̂اĢƐłžğ̦،هłžğ

Ģƌ̦هłŞƏع̦داƖũƖƌ̦ŚłƐș̂،ŴƁم̦واƤŁه̦آŢƮŔƏه̦در̦اĖƏ˫Ɛĕ̦.دƖš(Atlam)̦̦ƎƮŘłě̦وی̦د،ŀŝ̪̦اŔƌآ
Ļ̦ه łŽŘƮŖč̦ه̦اŔŵمĢƐƜŢƏ˫ŉ̦̦را Ɩŭرņƌِ̦˫ل،Ļ̦̙ĵ˫Ɓ̦هŀș̂؛Ļ̦هƖŭرĢƉěِ̦ردŘĜƏ̦د̪̦و̦درƖƌ̦اردی̦آن̦را

ŀƜŶũ̦در̦وĢƐƜŢƏ˫ŉ̦مŔŵ̦̙ťش̦اŘƮŖč̦د̦را̦ازƖő̦ŀƮدƖŉƖƌ̦،ƎƜŢƜč̦ŀƈه̦در̦آن،̦دوě̦ŀș̂اĢƮ˫Ɠ
Ģƌ̦ŀŝدŀƜŶũل،̦در̦و˫ō̦ƎƮ̦ا˫Ļ̦ .ŔƓد.ŀș̂اĢƐƜŢƏ˫ŉ̦̪Ŕŵ˫Ɓ̦هĻ̦̙ĵ˫Ɓ̦،د̦دول˫ŎŁی̦ا˫Ɠ˽̦̦ƖŞ̗Ɠ

̦،ŚƜƏ̦ĔƮƖĜƈ̦ووŘŲƏ̦̦در،ŴũƖƌ̦ƎƮ̦ا˫Ļ«هĻ̦رت˫Şő̦انŘļŉ̦هĻ̦ŔƔŶŁ̦ل˫ƂłƏ̪̦اŔŵ˫Ɓ̦̦،ƎƜŢƏ˫ŉ̦ŀƈدو
ĢŪłƂƌ̦»(Volkovitsch, 1992: 2199-2200)̦̦ĢĜŞƐƜƉč˫ĕ̦اě̦ŀŝه̦درƖƌ̦اردی̦اŵ̗˫لƖș̌د.

(Czaplinski)هƏ˫ŭ˫łŎƌ ،̦̦.ŀș̂اŘŁودŔŎƌ̦̦ویŘŲƏ̦̦درĢƐƜŢƏ˫ŉ̦مŔŵ̦ر˫ĜƏ̪̦ا ŘƮه̦و̦داłžğ̦ƎŒș̂ŘŁ
Ɠ̦˫ی̦اŔƐ̗ŢƮŔƏانƖũƖƌ̦عŘŮƌ̦وح،ĢƮ˫Ɛļƌ̦در̦اŢƮŔƏه̦وی،̦روƮه̦دوƜ̗ŦŁ̦،Ģłƈ̗˫تĢƮ˫ŪƁ̦̦و̦آƖƌز̪

ƜĜŁ̦˫Ļ̦هŘĻ̦̦آنĻ̦،˫Ɛļƌ̦هƉě˫ș̌ƋƜŝŘŁ̦هĢŽ˫ě̦وĢŪłƂƌ̦̦اراĵهŘĜƏ̦د̪ ƖłĻ̦˫Ł̦ان ŔƏ̦اŘĻ̦Ƌě˫ō̦لƖťای̦اŘĻ̦ ای
                                                                                       

1. See: Udina, 1933: 767 as cited in Dumberry, 2007: 56. 
2. See: Schachter, 1993: 274, 281 & 287. 



ĢƉĵ˫ŪŽ̦/̦...13̦̦و̦دŘĠƮانĢš˫Ə̦از̦ارĜŁ˫بƓ̦˫̦در̦زƐƜƌهŔƔŶŁ̦اتĢƐƜŢƏ˫ŉ̦دوƖƔžƌ«ŀƈم̦

 

.ŀőداŘč̦ ŘƁŘƜŹ̦اردادی ŀƜƈƖĶŞƌ̦ ƖŦő̦ص ̦در ĢƐƜŢƏ˫ŉ˼̦̦ ˫ĠƐƜƌ˫ě̦ ،ŚƜƏ)Kamminga(̦
«˫Ļ ̦ƀƉŮƌ̦̦وĢŶŮƁ̦ت˫ļŅ̦ا˫Ʈ̦ر˫ĜƏه̦اě̦ŀș̂ا در̦«Ŕŵ̦مĢƐƜŢƏ˫ŉ̦»روŘĜƮدیŘĻ̦ƎƜĻ˫ƐƜĻ̦̦اĻ̦ƎƮ˫ور

ƎƜĻ̦قƖƂō.ŀŝف̦اƤłő̙̦اŎƌ̦،هŵƖũƖƌ̦̙Ɖ̗ƈ̦ا»(Kamminga, 1996: 483)̦

ردŘě̦د̪ Ŕŵ̦̙مĢƐƜŢƏ˫ŉ̦̦را̦ ťل̦ا˫̗ŵِ̦ا،ƎƮƖƏ̦انŔƐ̗ŢƮŔƏری̦از̦ا˫ƜŞĻ̦،ƎƮاŘĻ˫ƐĻ̦ŔƏŘŲƏ̦ƎƮ̦اŘĻ̦̦وŔƏا
ƎƜĻ̦هƏ˫ žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦اتŔƔŶŁ̦هƐƜƌ̦در̦زŀƈ̦دوĢƐƜŢƏ˫ŉ̦̙ťه̦اěهĻ̦ĢƉƉ̗ƈانِ̦اƖƐŵ

ِ̦̪ Ģ̦از̦اوũ˫ع̦و̦اƖōال̦اŵ̗˫لƖș̌د.̦در̦واŴƁ،̦اŘț̌ƎƮفŘŲƏ̦̦از̦آنŘƮŖč̦̙Ļ˫Ɓ̦ĢƉō̦ش̦درőŘĻ̦را
̦درĕ̦ه̦اوũ˫ع̦و̦اƖōاĢƈ̦اŵ̗˫لƖș̌د؛̦ ً˫ ƂƜƁه̦دě̦ŀș̂اĢƐƜŢƏ˫ŉ̦̦رد˫Ʈ̦شŘƮŖč̦ردƖƌ̦̦در ً˫ ŝ˫ŝه̦اěاŘĕ

ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌل̦آن.̦در̦زƖ̗ș̌هƐƌه̦داĻ̦Ŕŝه̦رĕ̦،د̦داردƖŉی̦وŔŉ̦̦وŔƮŔș̌فƤłő̦اĢƉƉ̗ƈا
ƎƮازاŘƮŖč̦ ̦از ̦آŅ˫ریě̦ه ̦زƐƜƌهƎƜĻ̦ŀƜƈƖĶŞƌ̦روě̦ŀŝه ̦وĻ̦ه̦شĢƐƜŢƏ˫ŉ̦̦در اĢƉƉ̗ƈ̦دŽ˫عŘě̦د̪

Śğ̦ار̪ ƎƜƐĕ̦ ƖļƏ̦د ˫Ʈ̦ ƎƜĻ̦وƖŉد ƖƂō̦ق ̦در Řč̦داłőهای ̙Ɖ̗ƈه̦اłŞƓ̦آ ƜŞĻ̦˫ر ŘƜŞƌ̦ ƎƮ̦ا ̦در ،ŔƏا
ŠƜč̦̦رłŽه ğ˫م Ļ̦ه ̦وƏ˫ŭ˫łŎƌ̦ه ̦داŘļƌیŘĻ̦داłšه .ŔƏا(Dumberry)̦یŘłě̦د ̦از̦رŖĠƓر̦رƈ˫ŝه ěه
ƖĻ̦دƖũƖƌ̦ƎƮŔĻ̦˫Ł̦عŘĎĻ̦دازد، Ɩőد ̪Ŕș̦̌آنŘĻ̦لƣŔłș̂از̦اŜč̦،ŀŝد̪̦اŘě̦هĵه̦اراě̦ĢƏاواŘŽ̦ی˫Ɠ

ĢőŘĻ̦اوũ˫ع̦و̦»اĢƉƉ̗ƈ̦در̦اĜƌ˫ن̦اŵ̗˫لĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌهƎƜĻ̦ŀƜƈƖĶŞƌ̦»درƎŒș̂ŀƮ˫ƔƏ̦̦از̦
̦(Some Circumstances)̦اƖōال »Ģƌ̦ Ɯƌ̦˫ن Ļ̦هĻه Ə̦ه ̦و ŔƜƁ̦وŘšط.آورد ŔĻ̦ون ̦و ĢƉěِرƖŭ̦»

)Schachter, 1993: 256(˽̦̦دَرژان)Argent’D(،̦«Ļ̦رد̦ـ˫ťــاŵ̦̙ـƂłƏم̦اŔــĻ̦هـ˫لŭـƉŮƌِ̦رƖ̦ـƀ
(Absolue (Fre))»̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦هĻ̦Ŵŉی̦راŔƮدŘŁ̦ ،ŘĻ̦̦اŘŲƏ̦ƎƮ̦اě̦ŀŝهŚğ̦ĔƜƓ̦ارۀŔĻ̦ون

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš Ə˫̦اتŔƔŶŁ.اردŔƏ̦دƖŉ̦و،ĢƉƉ̗ƈ̦ا»(d’Argent, 2002: 814)̦

̦،ŴƁه»در̦واĻ̦ŀƔŉƤĻ̦نŔŢƏ̦داراŘƮŖč̦لƖț̌از̦اĢĜƮِ̦انƖƐŵهłŽ̦ŀِŝق،̦دƖƂō̦̦درĢƉě̦̪Ŕș̌Ƌě
Ģƌــƌ̦ĢـőŘـĻ در «Ɩ̦د.ــłهŢĻ̦ـŀ̦داŞƏـĢ̦در̦اƂłƏ˫لƜƈƖĶŞƌ̦ــļŝ˫Ɛƌ̦ĢـهƁƖƂō̦ـƖłŢč̦ŔاƏـƖŁاƖƏارد̦

(Schachter, 1993: 256)̦هĻ̦،ĢƉěِرƖŭ«̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦هĻ̦Ŵŉ̦راĢƌ˫ŵ̦̙ ț̌اĔƜƓ
š˫ƏـƔŶŁ̦ ̦اĻ̦ƎƮـŔاتŘƁŘƜŹ̦اردادی̦وŉـĢ̦از ˫ƌ̦ا ŔƏ̦ارد، Ŕ̦،ĢƐƜŢƏ˫ŉ̦ان̦ـƖد Ŕŵ̦م ě̦ŀŞƜƏ̦ه ˫ƐŶƌ
ĚƮ ̦ ̦»Śğار̪ ŘƮŖč˫ƏŘƜƜźŁ(Invariable)̦ Ɩș̌د.« ̦داłŞƏه »(Shearer, 1994: 303)̦̦ازƎƮرو،̦ا

                                                                                       
1. See: Czaplinski, 1990: 346 & 356. 

،ļŵ̦˫رت̦.̦˽ ً˫ ŪŶĻ«ŀƜŶũ̦وĢőŘĻ̦˫Ɠ(Some Situations)̦»هĻƎƮ؛̦در̦اŀŝ̪̦اŔș̌هłŽŘğ̦ر˫ě:ĚƏ̦،̪ر˫Ļ̦Shearer, 1994: 303̦؛
ر˫ت̦ ļŵ̦̦ازŚƜƏ̦ĢƓ˫ğ«̦˫Ʈ˫ŪƁ̦̦ازĢŪŶĻ(Some Cases)̦»̦̪Ŕș̪̌د˫žłŝاƎƮ؛̦در̦اŀș̂ا:ĚƏ̦،̪ر˫ĻZiemele, 2003: 176.
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«ƎłŞƏل̦داƖĶŞƌ̦̦̦وĢƂŮƐƌ̦ ƖƂŶƌ̦ل، ، ً˫ ŪŶĻ̦ ،ƎƜŢƜč̦ŀƈ̦دو ̦اŵ̗˫ل ˫Ļ̦ط˫ļŁ̦ار دوƎƜŢƏ˫ŉ̦ŀƈ̦در
Ģƌ̦ĢŪłƂƌ.ŔƮ˫ ̗Ə̦»(Shearer, 1994: 303)̦ĺō˫ț̌ĢőŘĻ̦ƎƮ̦اŘĻ ،̦Řƌان̦اŘŲƏ̦هě̦ŔƏور˫Ļ«̦ŀŶžƐƌ
ƎƜĻ̦ ̦دوĻ̦ƎƜŢƜč̦ŀƈه̦دوŶƌ˫ŉ̦ŀƈه Şő̦˫رت̦از Řļŉ̦ان Ļ̦ه ŔƔŶŁ̦ ̦داردě̦ه ˫ŪłƁ̦ا ،̙ě̦ ̦در ĢƉƉ̗ƈا

.ŔĻ˫ Ʈ̦ل˫ƂłƏ̦اƎƜŢƏ˫ŉ̦»(Dumberry, 2007: 57) 

«ĔƜƓ̦هě̦ŀș̂آن̦اĺƉŮƌ̦ŀƂƜƂō̦درĢƐƜŢƏ˫ŉ̦ر˫ĜƏ̦ا˫Ʈ̦ زƐƜƌهĚƮ̦̦̦ازƮŘŲƏ̦˫تŘƮŖč̦ŘĻ̦ĢƐłļƌ̦ش
̦ Ə˫žƉŒłƌ̦ه ̦اŵ̗˫ل ̦ارĜŁ˫ب ̦از Ģš˫Ə̦ ŔƔŶŁƎƜĻƁƖƂō̦ات ̪ŔƜĖƜč̦ ŬĻ̦روا ˫Ļ̦ ƀĻ˫Ůƌ̦ ،ĢƉƉ̗ƈ̦و̦ا Ģ

ŀƜƈƖĶŞƌĢƌ̦ĢƐƜƌزŘș̂ل˫ƂłƏه̦اĻ̦طƖĻŘƌ̦ƣًƖ̗Ŷƌ̦هě̦ŀŞƜƏ̦ĢƮ˫ƓĔƜƓ̦.ŔƏƖș̌ƎƮ̦از̦اĚƮد̦دŘĜƮو̦رو
ƀƉŮƌ̦̦وƓ̦.ŀŞƜƏ̦ŌƜŎț̌ŨŎƌ̦̗˫نĻه ŔƔŶŁ̦اتƖŭ̦رِ ̦زƐƜƌه ƖŭرěهŘƮŖč̦شŔŵ̦مĢƐƜŢƏ˫ŉ̦̦در

ƎƜĻ̦هƏ˫žƉŒłƌ̦ل˫̗ŵب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦ا ،ŀŞƜƏ̦ŌƜŎț̌ĢƉƉ̗ƈاƜƏ̦̦آنƀƉŮƌ̦̦وĢŶŮƁ̦ر˫ĜƏ̦̦دور̦ازŚ
.ŀș̂اŀƜŶƁ̦وا»(Strydom, 1990: 112) 

«Ģƌ ŘŽو̦ ،̦ŨƂƏ̦عƖƁ̙̦و Ŏƌ̦ŀƈه̦دوě̦ĢłƜŶũدر̦وƎƜĻ̦ĢƁƖƂō̦ŀƜŦŒš اĢƉƉ̗ƈ̦آن̦زاŔš˫č̦̙ĵ̦و̦
Ģƌن˫Ʈرت̦ز˫Şő̦انŘļŉ̦ Ļ̦ه ŔƔŶłƌ̦ ،ƎƜŢƏ˫ŉ̦ŀƈ̦دو ̦اƖš.ŀŝد، ƜƏ˫ĻŘƁ̦˫ن Ļ̦ه ̪Ŕšی̦وارد˫Ɠ̦»

(Roht-Arriaza, 2004: 212)̦«Ţě̦هĖƏ˫Ɛĕ̦ت˫ƌاŔƁ̦اŀƜƈƖĶŞƌ̦،Ŕš˫ĎĻ̦وŘŽ̦رƖŢě̦ŔƐĕ̦هĻ̦ریƖ
Ɩő̦ŜƜŝĮŁ̦اƖĻ̦ŔƓد. روě̦ŀŝهĻ̦˫̦اŔƁاƌ˫تŘłŢƌ̦کș̂ه̦اƎƮ̦از̦˼دوŔƔŵ̦ŘĻ̦ƎƜŢƜč̦ŀƈ̪̦دولŁ̦˫ز̪

ƎƜĻ̦اتŔƔŶŁ̦ ĢőŘĻ̦هĻ̦مŚƉƌ̦،ŔƮŔŉ̦ŀƈ̦دو،˫Ʈ˫ŪƁ̦ĢőŘĻ̦ر،̦درƖŢěĢƌ̦هłŞƏ̦داĢƉƉ̗ƈ̦آن،̦اŘĻ̦د̦وƖš
Ģƌ̦ر˫Ļ̦ŀƜƈƖĶŞƌ.دƖș̌»(Ziemele, 2003: 176)̦

«˫ŮƌƎƜĻ̦قƖƂō̦نƖƜŞƜ̗ě̦ت˫ŶƈهĻ̦ŔŎłƌ̦̙Ɖƌ̦ن˫ƌز˫ș̙̂Ɖ̗ƈ̦آن،̦اŀƈ˫ŝه̦رě̦Ģ̗Ɖŵ̦د˫ƔƏِ̦انƖƐŵ
ƎƜĻ̦قƖƂō̦ĢŊƮرŔŁ̦هŶŝƖŁ̦ اƏƖ̗Ə̦،ŀș̂هĢļŝ˫Ɛƌ̦̦ازƖŎŁ̦ل̦در̦روŘĜƮدĻ̦ŀļŞƏ̦˫ƓهŔŁ̦وƎƮ̦و ̙Ɖ̗ƈا

ƎƜĻ̦قƖƂō̦نƖƜŞƜ̗ě̦ŀƁ̪̦وĘƮ̦وŘĠšارŚğ̦.ŀș̂اŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦هƉĶŞƌ̦̙̦درƉ̗ƈا
ŝ1998̦ŉ̦˫ل̦ Ļ̦هŀƜƈƖĶŞƌ̦̦دوƈĮŞƌ̦ƎƮŔĻ̦ŀƈهƤƜƌ̦دی، Ŵŉارش̦راŚğ̦ƎƜƈ̦او ̦در Řě̦اƖŽرد، Ś̗Ɯ

                                                                                       
˼̦.ŴũƖƌ̦یدرŘƜğĢƌ̦ƋŢĕ̦هĻ̦،هƏ˫łŒĻرƖș̌،ŀŝه̦اłŽ˫Ʈ̦س˫ĜŶƏ̦اŚƜƏ̦ن˫Ə̦آĢƓ˫ĠŢƏر̦دا˫Ņ̦آ ˫̦در łō̦هě̦˫ ƓرƖŢě̦̦ازĢőŘĻ̦ی˫Ɠ̦ردƖő

ƎƜĻ̦هŶƌ˫ŉ̦ی˫Ūŵ̦ا ĢŪŶĻ̦ƋƜŞƂŁ̦ŠšƖě̦̦ازƖŢě̦رŔƐłŞƓ̦˫Ɠ؛̦ازƉ̗ŉ̦هƖŢě̦ƋƜŞƂŁ̦رŘŵ̦اقĻ̦هě̦ŔƐĕ̦هĢőŘĻ̦̦از اĢƉƉ̗ƈ،̦در
ŘŲƏŔƌ̦ŜƜŝĮŁ̦̪̦آن ̦،Ļ˫ر̪رŚƮیŔș̪̦̌اŀŝ؛̦در̦اƖŢě̦ĚƮ̦،˫ƓƎƮرŘě̦دŘŭ̦ŚƜƏ̦ƎƜŢƏحƖŢěرě̦،ŔƮŔŉ̦ه̦درƜƌ̦˫نƖŢě̦رƓ˫یŁ̦˫ز

:ĚƏ̦Townsend, 1995: 979-980 
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ƎƜŢƏ˫ŉ̦̦دوƎƜŢƜč̦ŀƈ̦در̦ ،̙ě̦̦در ،ŔƮŔŉ̦ŀƈه̦دوě̦ŀș̂آن̦ا،ĺƈ˫Ź̦̪˫ğŔƮه̦دě̦ŀș̌داŌƮŘŦŁ
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌزĢ̗Ə̦هłŞƏ̦داĢƉƉ̗ƈد.اƖș̌»)5: 1998ILC, (˼̦̦،ل˫ō̦ƎƮ̦ا˫Ļ«̦ح̦وŘș̌وی̦در

̦ Ģ̗ș̂ر ŘƜŞžŁ2001̦ƎƜĻ̦ ƖƂō̦ق ̦دوŀƈاƖƜŞƜ̗ěƉ̗ƈن ŀƜƈƖĶŞƌ̦ Ɩƌ̦اد ŘĻ̦ ̦اŵ̗˫ل̦̙ ̦از Ģš˫Ə̦ ˫Ɠ
ƎƜĻ̦هƏ˫žƉŒłƌƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زŔƮŔŉ̦ŀƈ̦دوĢƐƜŢƏ˫ŉ̦ŀƜŶũ̦و،ĢƉƉ̗ƈ̦اƎƜŢƜč̦ŀƈ̦دوĢƉƉ̗ƈا

اƖƜŞƜ̗ě̦̙Ɖ̗ƈنƖƂō̦قƖő̦»(A/56/10, 2001: 52)̦«ƎƜĻ̦اŔƏ̪̦اƏ(Unclear)̦».ŀŝ˫روƎș̌»را̦
̦درș̂˫ل̦ ̪Řőƣ˫Ļ2016̦ƜŢƏ˫ŉ̦عƖũƖƌ̦هĻ̦˫Ł̦Ŕș̦̌آنŘĻ̦دیƤƜƌŀƈ̦دوĢƐ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦ز ̦در ˫Ɠ

ƎƜĻ.دازدŘĎĻ̦ĢƉƉ̗ƈ̦ا»(UNGA, 2016: 400)̦̦ول˫č̦،ŔŎłƌ̦̙Ɖƌ̦Ģ̗Ɖŵ̦د˫ƔƏ̦ƎƮ̪̦اĘƮ̦وŘĠšارŚğ
̦˫ƌرƖłšا)turmaŠPavel (̪دŘě̦هĵارش̦اراŚğ̦ن̦دوƖƐě˫Ł̦،˽̦ŠƜč̦ه̦وŵƖ̗Ŋƌ̦هě̦ŀŝ̪̦اŔș̌ĢƐƜĻ

اƖƜ̦̙Ɖ̗ƈنƖƂō̦قěŞƜ̗ě̦ŘŁƎƜĻ̦هŠƜč̦درƖƌ˾̦Ģƈ˫ōادĢƮ˫ƔƏ̦̦ویƮ˫č̦˫Ł̦˫نŚğ̦ارشƖș̂م̦اراĵهƖș̌د؛
Řěدě̦ه̦اĢƉƉ̗ƈ̦اŘłōازƓĢƌ̦˫̦در̦زƐƜƌهƔƐŁƎƜĻ̦ŀƜƈƖĶŞƌ̦˫̦ازŶƈ˫Ůƌ̦ه̦اĢƐƜŢƏ˫ŉ̦Ģť˫Ŧłő̦دوƏŀƈه

ƎƜĻ̦ŀƜƈƖĶŞƌ̦هĻ̦طƖĻŘƌ̦ت˫Ŷƈ˫Ůƌ̦Ģŭ̦̦آن Řč̦داĻ̦Ǝłőه ̦از ˫łōŀƈ̦دوĢƉƉ̗ƈب̦ا˫ĜŁ̦از̦ارĢš˫Ə̦ ˫Ɠ
ƎƜĻ Ɩ̗Ə̦ŚƜƓŘč̦ŚƜƏ̦Ŕș̌ĢƮ˫ƔƏ˿̦̦ŴũƖƌد.2001̦اě̦ĢƉƉ̗ƈه̦درș̂˫ل̦اŵ̗˫لƏ˫žƉŒłƌ̦ه̦ اŘƜƜźŁ̦ƎƮ̦در̦ Ļ˫ری̦،

ĢƌƎƜĻ̦هŶƌ˫ŉ̦دŘĜƮل̦روƖŎŁ̦،ĢĜƮ̦؛Ŕš˫Ļ̦هłș̌داŘƌ̦از̦دو̦اŀƮ˫Ĝō̦ŔƏاƖŁ̦مƖƔžƌ̦هĻ̦ŀļŞƏ̦ĢƉƉ̗ƈا
ƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦مŔŵ̦دنƖĻ̦ ̙ťول̦از̦اŔŵ̦̦وĢƉƉ̗ƈا

ƎƜĻƎƜĻ̦قƖƂō̦نƖƜŞƜ̗ě̦هƏراƖŞŉ̦امŔƁی،̦اŘĠƮ؛̦و̦دĢƉƉ̗ƈاƖŁ̦ ̙̦در Ɖ̗ƈاƎƜĻ̦قƖƂō̦ĢŊƮرŔŁ̦ -Ŷŝه
ƎƜĻ̦هŶƌ˫ŉ̦̦آن̦درĢĠłŞƮ˫Ļ̦ا̦ز ŔĻ̦ونŘŁ̦دŘƓ̦ŔƮ̦دوłŝ˫őŘĻ̦ه .̙Ɖ̗ƈ̦دو̦اŘƓ̦ŔƮدŘŁ̦ اĢƉƉ̗ƈ̦دارد̦وŔĻ̦ون

ƖĖ̗Ɠ̪Ŕș̌ĺŉƖƌنŵƖ̗Ŋƌ̦ه Ɩ̦Ł̦در Ɩ̦Ł̦̦وŘƮŖč˫Ə̦ک˫ĜžƏ̦ای̦اƎłőداŘč̦.دازدŘĎĻ̦انŔĻ̦نƖƜŞƜ̗ě̦˫ Ł̦ŔƏا
ƎƜĻ̦ŀƜƈƖĶŞƌ̦ ̦زƐƜƌه ̦در ĢƐƜŢƏ˫ŉ̦ĢĠƏƖĠĕ̦ Ļ̦ه Řț̌فƖƜŞƜ̗ě̦ن ،ĢƉƉ̗ƈه̦اŊƜłƏ̦ ě̦ه ̦آن ̦از ŘŲƏ

̦زƐƜƌه̦ ̦در ĢƐƜŢƏ˫ŉ̦ ƖƔžƌ̦مŔŵ̦ĚƜŝƤě̦م ƖŎŁ̦ŘĻ̦ل̦در Ɩğ̦ا̪ ĢĻƖő̦ Ļ̦ه ،Ŕš˫Ļ̦ Ŷƈ˫Ůƌ˫تƏƖĠĕ̦ه
ƎƜĻ̦ŀƜƈƖĶŞƌ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦زŀƈ̦دوĢƐƜŢƏ˫ŉ )̦ĢłƐŝ˫Şč(̦ƎƮƖƏ̦هŢƮŔƏ̦ا ˫ƖŎŁ̦ل̦در łō̦̦وĢƉƉ̗ƈا

ƎƜĻ̦̦درŔŎłƌ̦̙Ɖƌ̦ن˫ƌز˫ș̂ĢƌƖ̗ŵ̦Ŵ̗Ŋƌ̦˫Ł̦ŀŝ̪̦اŔș̌ĺŉƖƌ̦هě̦ĢƈƖŎŁ̦ ژو23̦̦ƎĵاĢƉƉ̗ƈ̦دارد؛
2017̦ƎƜĻ̦انƖƮ̦د ƖŢƌ̦ŘŲƏ̦رĢŁ̦درƖŦő̦صƓŔƌ˫Ɯč̦˫یƤƜƌ̦دی̦از ŘĻ̦ای̦اراĵه اĢƉƉ̗ƈ̦دادŘłŞğی

                                                                                       
1. Available at: http://legal.un.org/ilc/documentation/english/a_cn4_490.pdf 
2. Available at: http://legal.un.org/ilc/guide/3_5.shtml.  
3. See: ILC, 2017: 35; ILC, 2018: 280. 
4. See: ILC, 2017: 3 & 4. 
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Ŵ̗Ŋƌ̦ĢƮاŔŉ̦ĢƁƖƂō̦̦درŜƮرƖƌ̦س̦ازƖğ˫ĕ̦ŘƮاŚŊƈ1965ا.ŔƐě̦ĢŁرƖŢƌ̦هƮŘŲƏ̦ی˫ũ˫ƂŁ̦،˼̦̦

یه گ
ŀƈ̦دوĢƐƜŢƏ˫ŉƎƜĻ̦ŀƜƈƖĶŞƌ̦هƐƜƌ̦در̦ز˫ƓهƈƖƂƌ̦،ĢƉƉ̗ƈاč̦̦در ً˫ ŵƖũƖƌ̦هě̦ŀș̂ای̦اĢƐƜŢƏ˫ŉ̦Ģ
Ģƌ̦حŘŮƌ̦˫ ƓرƖŢě̗ŵب̦ا˫ĜŁار وƜƐĻ̦˫ن̦آنĻ̦هĢƐƜŢƏ˫ŉ̦̦در̦زƐƜƌهŔƔŶŁ̦اتĢš˫Ə̦̦از̦ ˫لƏ˫žƉŒłƌ̦هƖș̌د̦

ƎƜĻĢƌز˫Ļ̦ĢƉƉ̗ƈاŀƈ̦دوĢƐƜŢƏ˫ŉ̦هĜƐƮرد̦اƖƌ̦̦در ً˫ ŝ˫ŝری،̦ا˫Ļ̦.ددŘğهĻ̦˫Ɠِ̦ظ˫Ŏƈō̦Ǝ̗Ūłƌ̦ĢƁƖƂ
Ģƈ˫ōدر ̙̦اƤłőف̦اŀŝ؛̦ Ŏƌ̦Ŕš˫Ļ̦یŔƌ˫Ɯč̦ ƎƜƐĕ˫ŉ̦ی˫ƓŔƌ˫Ɯč̦ŘĠƮه̦دƐƜƌز اƤłőف̦در̦ ě̦،ĢƐƜŢƏه̦

ƎƜĻ̦قƖƂō̦ĢŵŘŽ̦ŴĻ˫Ɛƌ آن̦. ŔƓ˫Ŷƌ̦̙ات،ƖŮŶƌ̦فĻ̦ه̦داƐƌه̦آن̦اŀș̂وƏ̦ه̦وƖŉد̦ ņƌĻ̦̙ Ɖ̗ƈاناŔهƏƖğ̦هě
ĢƉƜ̗ĜŁ̦̦اƌ˫Ɛŝ˫ŝه̦دƖƮان38̦ƎƜĻ̦ازƌ̦˫دّۀ̦ رŀő˫Ɛș̦̌داĢƉƉ̗ƈ̦دادŘłŞğیŬļƐłŞƌ̦̦اŀŝ،̦اŚĻارƓ˫ی

̪Ŕș̌هłŞƏ̦داĢƉț̌اŴĻ˫ƐƌهłőداŘč̦ ˫ƖŢĻ̦دĻ̦ه̦اŪƮ˫ح̦آنŊƐƜĻ̦˫اƈƖƂƌ̦ƎƮŔĻ̦،ŔƏه Ł̦ŔƏاŘƓ̦̦در.Ŕƌ̦̦ŴļƐƌ̦دو
ƎƜĻ̦قƖƂō̦ĢŵŘŽ̦هƐƜƌ̦در̦زĢƐƜŢƏ˫ŉ̦هƉĶŞƌ̦،عƖũƖƌ̦دنƖĻ̦ ĢŽƤłőه̦اĻ̦هŉƖŁ̦˫Ļ̦،̙Ɖ̗ƈاƌ̦،ŀƜƈƖĶŞ

ŀƈ̦دوĢƐƜŢƏ˫ŉ̦هĻ̦˫ ƔƐŁ̦ ĢƐŶƮ̦؛ŀŝ̪̦ا Ŕš ˫̦در̦زƐƜƌهĻƜƈƖĶŞƌ̦هŔƁ̦رƎƂƜłƌ̦̦آنŔŎƌ̦ود̦ ƓƎƜĻ̦ŀ̦ĢƉƉ̗ƈا
Ģš˫Ə̦ŔƔŶŁ̦̦از̦ارƓ˫یŘčƎƜĻ̦داłőهŔș̪̦̌اŀș̂وƏ̦هș̂˫łō̦˫زƌ˫ن ĜŁ˫بŵ̦̗̙̦اĢƉƉ̗ƈ؛̦دŘĠƮ̦اĜƐƮه،

ƎƜĻ̦هƏ˫žƉŒłƌِ̦فŘț̦̌وŀŝم̦اŘŉ̦هļș̌م̦وŘŉ̦̦ازƋŵ̦اĢƉƉ̗ƈ̪̦واŔŢƏ̦ŴƐƌ̦ل˫̗ŵ̦از̦اŘŲƏ̦̦ŀƜƈƖĶŞƌ
Ģƌ̦ Ŕ̗ƉƁ̦اد ̦آن ̦از Ģš˫ƏŠƜĻ̦ ŘŽ̦دی، ƎƮŘłě̦د Ɯƌ̦˫ن، ƎƮ̦ا ̦در ƖšŠƜč̦د. ̦و ŘŁ̦̦آرای ̦از ŘŁƌ̦Ƌě˫Ŏ

ƎƜĻƎƜĻ̦قƖƂō̦نƖƜŞƜ̗ě̦̦ازŘŁƖƉŉ̦،̦آراءƎƮر،̦اƖŭ̦ƎƜ̗Ɠ̦̦وĢƉƉ̗ƈاŶ̗ŉ̦ƎƮŘłěد(̦̙ Ɖ̗ƈهاĻ̦)Ģ̦̦هƈƖƂƌ
ƎƜĻ̦ Ə˫žƉŒłƌ̦ه ̦اŵ̗˫ل ̦ارĜŁ˫ب ̦از Ģš˫Ə̦ ŔƔŶŁ̦ات ̦زƐƜƌه ̦دوŀƈ̦در ĢƐƜŢƏ˫ŉőداŘč̦ ĢƉƉ̗ƈهاł̦؛ŔƏا

ŔŁ̦رƖƂō̦ĢŊƮقĢƈ˫ōƎƜĻ̦ در ŶŝƖŁ̦ه ě̦˫رŘěدƓ˫یƖƜŞƜ̗ě̦نěƂō̦ه ̦و ĵ̙˫ș̂ر ̪Řƌ̦ز ̦در ̙Ɖ̗ƈق̦اƖ
ƎƜĻĢƌ̦هłŞƏ̙̦داƉ̗ƈد.اƖș̌

˫ƮƖğ̦،Ƌě˫ی̦آن̦اƓ̦ŀŝ˫ی̦اƎƮ̦وĢŵŘŽ̦̙Ʈ˫ŝ،̦اƋŵ̦از̦دƎƮŘłě̦و̦روƮهŶƈ˫ŮƌŎƌ̦هĢƂƜļŮŁ̦̦آورد̪
Ʈ˫č̦˫Ł̦˫ن،̦ ا̦زĻ̦˫دی ěه̦روŘĜƮد̦وŘĠƏ̦شŭƖĻŘƌ̦ه̦روĻ̦هƖŎŁ̦لŖğ̦ارد̪̦اě̦ĢƈƖŎŁ̦.ŀŝه̦اƤłőف̦آن

ĢŪłƂƌ̦،دƖș̌ŘƜļŶŁ̦ĢŞƮدŘğه̦دĻ̦وحŘŮƌ̦لƖŎŁ̦ه،̦ازĕ̦.ŀŝد̦اƖļƏ̦˫Ł̦ ˫Ģƌ̦ŘŁ̦.ŔƮاƤłőف̦ازƖĻ̦د ̗Ə
ŘŁ̦ĔƜƓ̦دŔƮی̦درŔŵ̦مĻŢƏ˫ŉ̦ه ً˫ ļƮŘƂŁ̦،)ĢłّƐŝ(̦هƜƈد̦اوŘĜƮه̦در̦روĜƏ̦آƋِŹ̦رŔƔŶŁ̦هƐƜƌ̦در̦زŀƈ̦دوĢƐƜ

                                                                                       
1. See: ICJ, the Chagos pending Case, Press Release, 2018. 
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ƎƜĻ̦هƏ˫žƉŒłƌ̦̙̗ŵ̦ب˫ĜŁ̦از̦ارĢš˫ƏĢƌ̦ƎƮƖĜŁ̦)ƎƮƖƏ(̦هƮƖƏ˫Ņ̦دیŘĜƮارد،̦روŔƏ̦دƖŉ̦وĢƉƉ̗ƈ̦اŔĻ˫Ʈ
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̦̦ـ ،ŴŽ˫š(̦ ŖĻ̦ار ŔƜō̦و ̦و ŚƜļƔšŘƜƌ1397̦ ،)«ŀƈ̦دو ĢƐƜŢƏ˫ŉƎƜĻ̦ ŀƜƈƖĶŞƌ̦ ̦در ˫ƓĢƉƉ̗ƈا»̦،
̦.21̦Ťț̌،315&336،̦دورۀș̌،81̦̗˫رۀ̦ت

̦)š˫̪̦ـ ƜŮŵ̦ه ،ĢƐƜŞō1396̦ ل(، ا : ز ،̦ا
 اول،ŘƔŁ̦ان:ŔƐŝŘő̦ی. ĕ˫پ

ł̗ƌ1375̦˫ز،ŔƜŢ̗ŉ̦̦)̦ـ ،)«ƮوŔŁ̦ ŔŁ̦رĢŊƮ̦و ș̂ŬŝƖŁ̦˫زƌ˫نƖƂō̦Ǝ̦̙Ɖƌ̦قŶŝƖŁƎƜĻ̦ه ̙Ɖ̗ƈا
ŔŎłƌ»̦،رۀ̦ت˫̗ș̌،119̦1̦،̦دورۀŤț̌،269&286. 

�2ا :
 Atlam, Hazem (1986). Succession d’Etats et continuité en matière de ـ

responsabilité internationale, Th se d'�tat: Droit: Aix-Marseille, French. 

 Borchard, Edwin (1945). Book Review of International Law Chiefly as ـ
Interpreted and Applied by the United States, United States: Yale 
University. 

 Craven, Mathew (2010). The Decolonization of International Law: State ـ
Succession and the Law of Treaties, UK: Oxford University Press.  

.Czaplinski, Wladyslaw (1990) ـ “State Succession and State Responsibility”,
Canadian Yearbook of International Law, Vol. 28, No. 2, pp. 339-358. 



ĢƉĵ˫ŪŽ̦/̦...19̦̦و̦دŘĠƮانĢš˫Ə̦از̦ارĜŁ˫بƓ̦˫̦در̦زƐƜƌهŔƔŶŁ̦اتĢƐƜŢƏ˫ŉ̦دوƖƔžƌ«ŀƈم̦

 

 d’Argent, Pierre (2002). Les Reparations de Guerre en Droit International ـ
Public, Paris: Bruylant. 

 ,Dumberry, Patrick (2007). State Succession to International Responsibility ـ
Leiden, Boston: Martinus Nijhoff Publishers. 

.Dumbery, Patrick (2006) ـ “New State Responsibility for Internationally 
Wrongful Acts by an Insurrectional Movement”, European Journal of 
International Law, Vol. 17, No. 3, pp. 605-621. 

 :Feilchenfeld, Ernest (1931). Public Debts and State Succession, New York ـ
Macmillan. 

.Hurst, Cecil James Barrington (1924) ـ “State Succession in Matters of Tort”,
British Yearbook of International Law, Vol. 5, No. 163, pp. 163-178. 

 Hyde, Charles Cheney (1945). International Law Chiefly as Interpreted and ـ
Applied by the United States, Boston: Little, Brown and Co. 

 ـ Kamminga, Menno (1996). “State Succession in respect of Human Rights 
Treaties”, European Journal of International Law, Vol. 7, No. 1, pp. 469-484. 

 Menon, Parvathy (1991). The Succession of States in respect to Treaties, State ـ
Property, Archives and Debts, NY: Lewiston. 

 Monnier, Jean Philippe (1962). “La succession d’Etats en matière de ـ
responsibilité Internationale”, Annuaire français de droit international, 
Vol. 8, No. 2, pp. 65-90. 

 Murphy, Sean (2013). Codification, Progressive Development, or Scholarly ـ
Analysis? The Art of Packaging the ILC’s Work Product, in Maurizio 
Ragazzi (ed), Responsibility of International Organizations: Essays in 
Memory of Sir Ian Brownlie, Netherlands: Martinus Nijhoff Publishers. 

 .Nielsen, Fred (1926). American and British Claims Arbitration, Wshington: G.P.O ـ

 O’Connell, Daniel Patrick (1967). State Succession in Municipal Law and ـ
International Law, Vol. 1, UK: Cambridge University Press. 

 O’Connell, Daniel Patrick (1970). “Recent Problems of State Succession in ـ
Relation to New States”, Recueil des cours de l’Académie de la Haye, 
The Hague Academy of International Law, Vol. 130, No. 3, pp. 95-206. 

 Peterschmitt, Miriam (2001). La succession d’Etats et la responsibilité ـ
internationale pour fait illicite, Mémoire de Des, Switzerland: Université 
de Gèneve/Institut Universitaire de hautes études internationales. 



20ĢƂƜļŮŁ̦قƖƂō/̦̦̪  22ـĢč˫Ɯč14/̦Ťț̌1̦̦/دودورș̌/ƋłžƓ̦̪̗˫ر

.Roht-Arriaza, Naomi (2004) ـ “Reparations Decisions and Dilemmas”, Hastings 
International and Comparative Law Review, Vol. 27, No. 2, pp. 157-219. 

.Schachter, Oscar (1993) ـ “State Succession: The Once and Future Law”,
Virginia Journal of International Law, Vol. 33, No. 3, pp. 253-292. 

 .Shearer, Ivan (1994). Starke’s International Law, London: Butterworth ـ

 Stern, Brigite (1996). “La Succession d’Etats, Recueil des Cours de ـ
l’Académie de La Haye”, The Hague Academy of International Law, Vol. 
262, No. 3, pp. 9-437. 

 ,”Stern, Brigite (2001). Responsabilité internationale et succession d’etats ـ
Laurenece Boisson de Chazournes and Vera Gowlland-Debbas (edn.), 
The International Legal System in Quest of Equity and 
Universality/L’ordre juridique international, un syst me en quête
d’équite et d’Universalité, Liber amicorum Georges Abi-Saáb, 
Netherlands: Martinus Nijhoff Publishers. 

.Strydom, Hennie (1990) ـ “Namibian Independence and the Question of the 
Contractual and Delictual Liability of the Predecessor and Successor 
Governments”, South African Yearbook of International Law, Vol. 15, 
No. 3, pp. 111-121. 

 Thrilway, Hugh (2014). The Sources of International Law, UK: Oxford ـ
University Press. 

.Townsend, Gregory (1995) ـ “The Iraq Claims Process: A Progress Report on 
the United Nations Compensation Commission and United State 
Remedies”, Loyola of Los Angeles International and Comparative Law 
Review, Vol. 17, No. 4, pp. 973-1027. 

 Udina, Manilo (1933). “La succession des Etats quant aux obligations ـ
internationales autres que les dettes publiques”, Recueil des Cours de 
l’Académie de La Haye, The Hague Academy of International Law, Vol. 
44, No. 7, pp. 665-773. 

 .Verhoeven, Joe (2000). Droit International Public, Brussels: Larcier ـ

 Verzijl, Jan Hendrik Willem (1960). Droit de la mer et succession d’Etats, Hommage ـ
d’une génération de juristes au président Basdevant, France: Pedone. 

 Verzijl, Jan Hendrik Willem (1974). International Law in Historical ـ
Perspective, Part.vii, Netherlands: A.W. Sijthoff International Publishing 
Company B.V. Leiden. 



ĢƉĵ˫ŪŽ̦/̦...21̦̦و̦دŘĠƮانĢš˫Ə̦از̦ارĜŁ˫بƓ̦˫̦در̦زƐƜƌهŔƔŶŁ̦اتĢƐƜŢƏ˫ŉ̦دوƖƔžƌ«ŀƈم̦

 

.Volkovitsch, Michael Jhon (1992) ـ “Righting Wrongs: Toward a New Theory 
of State Succession to Responsibility for International Delicts”,
Columbia Law Review, Vol. 92, No. 8, pp. 2162-2214. 

 Wellens, Karel (2015). International Law in Silver Perspective: Challenges ـ
Ahead, Leiden, Boston: Brill Nijhoff. 

.Ziemele, Ineta (2003) ـ “State Continuity, Succession and Responsibility: 
Reparations to the Baltic States and their Peoples”, Baltic Yearbook of 
International Law, Vol. 3, No. 1, pp. 165-189. 

د-ب ا
 Agreement Between the United States and Austria and Hungary for the ـ

Determination of the Amounts to be Paid by Austria and Hungary in 
Satisfaction of Their Obligations Under the Treaties Concluded by the 
United States with Austria, August 24, 1921, and with Hungary on 
August 29, League of Nations Treaty Series, Vol. 48, (1921). 

 French-Greek Arbitral Tribunal, Lighthouse Arbitration, UNRIAA, 24/27 ـ
July, Vol. 12, (1956). 

 ICJ. Application of Revision of the Judgment of 11 July 1996 in the Case ـ
concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide, (Bosnia and Herzegovina v. 
Yugoslavia), Judgment, (2003). 

 ICJ. Application of the Convention on the Prevention and Punishment of the Crime of ـ
Genocide (Bosnia and herzegovina v. Serbia and Montenegro), Judgment, (2007). 

 ICJ. Application of the Convention on the Prevention and Punishment of the ـ
Crime of Genocide (Croatia v. Serbia), Judgment, (2015). 

 ICJ. Case Concerning Application of the Convention on the Prevention and ـ
Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment, (2008). 

 .ICJ. Case Concerning the Gabcikovo-Nagymaros Project, Pending Case ـ

-ICJ. Counter-memorial, Submitted by the Slovak Republic, in Gabcikovo ـ
Nagymaros Project Case (Hungary/Slovakia), 1997, Vol. 1, (1994). 

 ICJ. Reply of the Republic of Hungary, in Gabcikovo-Nagymaros Project ـ
Case (Hungary/Slovakia), 1997, Vol. 1, (1995). 

 ICJ. Reservation to the Convention on the Prevention and Punishment of the ـ
Crime of Genocide, Advisory Opinion, (1951). 



22ĢƂƜļŮŁ̦قƖƂō/̦̦̪  22ـĢč˫Ɯč14/̦Ťț̌1̦̦/دودورș̌/ƋłžƓ̦̪̗˫ر

 .ICJ. The Chagos pending Case, Press Release, (2018) ـ

 .ILC (2001). Draft Articles on International Responsibility of States (ARSIWA) ـ

 ILC (2016). Report on Identification of Customary International Law, by ـ
Michael Wood, Special Reporter. 

 ILC (2017). First Report on Succession of States in Respect of State ـ
Responsibility, by Pavel Šturma, Special Reporter. 

 ILC (2018). Second Report on Succession of States in respect of State ـ
Responsibility, by Pavel Šturma, Special Reporter. 

,Tripartite Claims Commission Award ـ ̦ Administrative Decision No. 1, 
UNRIAA, Vol. 6, (1927). 

 .UN (1945). The Charter ـ

 UNGA (1998). A/CN.4/490, First Report on State Responsibility, by James ـ
Crawford, Special Reporter. 

 .UNGA (2016). A/71/10, ILC Report, Report of the Sixty-eight Session ـ

 United States-Great Britain Arbitral Commission, F. H. Redward and Others ـ
(Great Britain) v. United States (Hawaiian Claims), Award, UNRIAA, 
Vol. 6, November 10, (1925). 

 United States-Great Britain Arbitral Commission, R. E. Brownn (United ـ
States) v. Great Britain, Award, UNRIAA, Vol. 6, November 23, (1923). 

 .Vienna Convention on Succession of State Property, Archives and Debts (1983) ـ

 .Vienna Convention on Succession of States in respect of Treaties (1978) ـ

ایوب-ج
,”On the Entirely Predictable Outcome of Croatia v. Serbia“ ـ Milanovic, 

Marko (2015). Available at: https://www.ejiltalk.org/on-the-entirely-
predictable-outcome-of-croatia-v-serbia/.  

 

̦  


