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Abstract

Determining the scope of the proprietor protection on the one hand and preventing potential
misuse of this legal protection on the other hand with the aim of establishing a fair and
equitable balance between the interests of the investor and the entrepreneur and the interests
of competitors and the public Consumers in the market, are challenging trademark rights
issues. This article, while emphasizing the need to restrict this right and the need to strike a
reasonable balance between the interests of entrepreneurs and third parties, seeks to
demonstrate through a comparative study along with an analysis of domestic and foreign
case law, the design of a system of appropriate restrictions and exceptions. The most
effective legal mechanism is to achieve this. The results of this review and analysis suggest
that trademark law has a fundamental underlying principle, namely, the nullity of trademark
exclusion. In pursuit of this fundamental principle, firstly, the legislative support business
creation and prosperity by investors and entrepreneurs. Secondly, this protection should not
prevent the proprietor competitors from doing business without justified reason.
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1. Prior rights and registered intellectual property, available at: https://gowlingwlg.com/en/insights-
resources/articles/2018/prior-rights-and-registered-intellectual-property/

2. Prior user rights of trade mark in India available at:
http://www.mondag.com/india/x/521638/Trademark/Prior+User+Rights+of+Trademark+in+India
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1. Conflict between trade mark & design

2. Community Design (now an EU Design)

3. Ferrero

4. Tic Tac

5. Nadaline Webster, EU Decision Highlights Conflict between Types of Intellectual Property Rights,
2017.
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1. Conflict between trade mark & trade name

2. The Austrian Institute of Science and Technology Austria
3. Institute of studies LLC

4. The Invalidity Department of the Austrian Patent Office
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1. No likelihood of confusion between the parties' marks

2. Fortres Grand v Warner Bros Entertainment, available at:
https://www.loeb.com/en/insights/publications/2014/08/fortres-grand-corp-v-warner-bros-
entertainment-inc.
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