Jurisprudential Researches https:// journals.ut.ac.ir/
Vol. 16, No. 4, Winter 2021 Print ISSN: 2423-6942
Manuscript Type: Research Article Online ISSN: 2423-6934

DOI: 10.22059/jorr.2019.280502.1008421

The Place of Expediency in Satisfying the
Requirements of Contracts Focusing on the Hidden
Expediency Solution

Abazar Afshar®, Hossein Saberi?~, Mohammad Taqji Fakhla'i
1. Ph.D in Jurisprudence and Principles of Islamic Law, Faculty of Theology,
Ferdowsi University of Mashhad, Mashhad, Iran
2. Professor, Faculty of Theology, Ferdowsi University of Mashhad, Mashhad, Iran

(Received: April 3, 2019; Accepted: June 19, 2019)

Abstract

Making it easy to meet the legal requirements of the society is an expediency that
has a special role in satisfying the essential and general requirements of the
contracts. Meanwhile, a number of lawyers, innovating a new theory called “the
hidden expediency of the contracts”, believe that the hidden expediency plays an
essential role in recognition of the requirements of the contract. Therefore, the
present article first analyzes the role of expediency in the emergence of the
requirements of contracts. Next, it reviews the viewpoint of the hidden expediency.
The results show that expediency both is the reason for making elementary and
secondary rules and has a central role in the actualization of the new contracts and
the formation of essential and general requirements. Resorting to the essential
expediency of the contract and its presumed continuity in the case of doubt is a legal
solution to recognize the requirement of the contract which is considered as the main
solution by the Imamiyyah jurists. The solution of the hidden expediency, if it is
meant the same contracted essential requirement, is not a new matter; rather, it has
been referred to earlier by the jurists. However, if it is a flowing and unstable matter
that changes over time it cannot be a way for recognizing the essential requirement
of the contract, because it changes the nature and the essence of the contract.
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