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V. Excessive Hardship
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\. Award on Agreed Terms
Y. Pacta Sunt Servanda; Principle of Sanctity of Contracts;
v. Doctrines of Hardship

¢. Rebus Sic Stantibus (Unenforceability of a contract due to fundamentally changed circumstances)
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V. Article 6. 2. 2: There is hardship where the occurrence of events fundamentally alters the equilibrium of
the contract either because the cost of a party's performance has increased or because the value of the
performance a party receives has diminished,... (Unidroit Principles of International Commercial Contracts
2010, www. unidroit. org/instruments)
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V. Arbitration is a device whereby the settlement of a question, which is of interest for two or
more persons, is entrusted to one or more persons - the arbitrator or arbitrators - who derive their
powers from a private agreement, not from the authorities of a State, and who are to proceed and
decide the case on the basis of such an agreement. (David Rene, Arbitration in International
Trade, 1985 Kluwer Law and Taxation Publishers, p. 5)
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V. Hardship

Y. Schmitthoff Clive M. , Hardship and Intervener Clause, Journal of Business Law 1980, (pp 82-91)
Y. Ibid, at pp. 88, and 89

¢, Ibid, atp. 91
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). “Where a change of circumstances that was unforeseeable at the time of the contract’s conclusion renders
performance exceedingly onerous for a party that had not accepted to assume such risk, the party may ask
the other party to renegotiate the contract. It shall continue to perform its obligations during renegotiation.
In the event of refusal or failure of the renegotiation, the parties may agree to terminate the contract, on a
date and on terms determined by them, or jointly apply to a judge to proceed with its adaptation. Failing
agreement within a reasonable period of time, the judge may, upon a party’s request, revise the contract or
terminate it, on the date and terms he decides. ”

Y. See, e. g. A French revolution: Hardship finds its way into the Civil Code, ICC Belgium (iccwbo. be) ;
Hardship Under French Law, University of Oxford, Faculty of Law, (law. ox. ac. uk)

Y. Berger, Klaus Peter, Power of Arbitrators to Fill Gaps and Revise Contracts to Make Sense, Arbitration
International, Vol. 17, No. 1 (pp. 1-17), p. 16

¢, Hardship
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V. ICC Award No. 6281 (1989), Yearbook of Commercial Arbitration, 1990, at pp. 96

Y. Hardship

Y. Comment No. 2 on Article 6. 2. 2 of UPICC (2010 edition) available at http: //www. unidorit.
org/instruments/ commercial-contracts/unidorit-principles

¢, Comment No. 2 on Article 6. 2. 2 of UPICC (1994 edition)

©. Girsberger, D. & Zapolskis, P. Fundamental Alteration of the Contractual Equilibrium Under Hardship
Exemption, Jurisprudence. 2012, 19 (1): 121-141, at p 136
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V. Award on agreed terms, or Consent award; See: Julian D. M. Lew Loukas A. Mistelis, Stefan Kroll,
Comparative International Commercial Arbitration, Kluwer Law International, 2003, at

paras 24-29 - 24-31Top of FormBottom of Form

Y. Final and binding award

Y. Terms of reference

¢, Pre hearing conference; See: David D. Caron, Lee M. Caplan, The UNCITRAL Arbitration Rules: A
Commentary, Oxford University Press, 2013, p. 52-53
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Abstract

Adaption of a contract when its performance leads to an excessive hardship, including
an economic hardship, is widely accepted by the world's major legal systems as well as
international practices; yet, the adaption of contracts by arbitrators remains a
controversial issue. Arbitrators have the authority to resolve the outstanding disputes
between the parties based on the terms of the contract and the rule of law. The
competence of arbitrators for revision of the parties' agreement and adaption of its terms,
in particular when the contract is silent regarding this scenario, could be inferred from
the existing circumstances including terms of the contract and mandatory rules of the
governing law. This paper claims that the adaption of a contract in a changed
circumstance is nothing more than an interpretation of the parties' intent to maintain the
contract's economic equilibrium. The adaption results in the restatement of the
contractual term in the realm of keeping up economic balance of the contact. The theory
of oneness of arbitration, as well as the principles of pacta sant servanda, competence in
competence, and the similarity between jurisdiction of courts and arbitral tribunals have
been employed to prove the legality of adaption of contracts by arbitrators, even when
the contract and the governing law are silent on this issue.

Keywords: Adaption/revision of contract, arbitration, economic hardship, oneness of
arbitration,



