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y. Sands, Philippe, Principles of International Environmental Law, 2nd ed, New York :
Cambridge University press, 2003, p. 247.
v. Schafer, Hans-Bernd; Ott, Claus, The Economic Analysis of Civil Law, Cheltenham:
Edward Elgar, 2004, p. 111.
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f. Shavell, Steven, “Liability for Harm versus Regulation of Safety”, The Journal of
Legal Studies, vol. 13, no. 2, 1984, p. 363.
o. Faure, Michael, “Environmental Liability”, in Michael Faure (ed.), Tort Law and
Economics, Cheltenham: Edward Elgar, 2009, p. 257.
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y. Indeterminate tortfeasor.

v. Mesothelioma.
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(Sobczak, Faro, Liability for Asbestos-Related Injuries, Maastricht: Universitaire Pers
Maastricht, 2013, p. 30)

v. Indeterminate victim.

f. See, e.g, Faure, Michael, “Environmental Liability”, op.cit, pp. 257-259; Miceli,

Thomas J, The Economic Approach to Law, California: Stanford University Press, 2004,
pp. 97-99; Schafer, Hans-Bernd; Ott, Claus, op. cit, pp. 241, 242.
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1. Shavell, Steven, op. cit, p. 363.
y. Optimal level of precaution.

v. Faure, Michael, “Regulatory Strategies in environmental Liability”, in Fabrizio Cafaggi

& Horatia Muri Watt (edsg, The Regulatory Function of European private Law,
Cheltenham: Edward Elgar, 2009, p. 134.

f. Minimizing the social costs of accidents.
o. Shavell, Steven, Foundations of Economic Analysis of Law, London: Harvard
University Press, 2004, p. 178.
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(Posner, Richard A, Economic Analysis of Law, 6th ed, New York: ASPEN Publishers,

2003, p. 168).

. Cooter, Robert; Ulen, Thomas, op. cit, p. 211.
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1. Shavell, Steven, Foundations of Economic Analysis of Law, op. cit, p. 193.

v. Optimal level of activity.

v. Schafer, Hans-Bernd; Ott, Claus, op. cit, p. 116.

f. Shavell, Steven, Foundations of Economic Analysis of Law, op. cit, pp. 193, 194.
o. Miceli, Thomas, op. cit, pp. 66, 67.
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v.Gilead, Israel; Green, Michael; Koch, Bernhard, “General Report, Causal Uncertainty

and Proportional Liability, Analytical and Comparative Report”, in Israel Gilean, Michael
Grenn, Bernhard Koch (eds.), Tort and Insurance Law, vol. 33, Berlin: De Gruyter, 2013,
p. 21.

. Preponderance of the evidence rule
f. Hinteregger, Monika (ed.), Environmental Liability and Ecological Damage in

European Law (The Common Core of European Private Law), UK: Cambridge
University Press, 2008, p. 348.

o. Faure, Michael, “Environmental Liability”, op. cit, p. 257.
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y. Hinteregger, Monika, op. cit, p. 350.
v. 8 6(1) of UmweltGH (Environmental Liability Act 1990): If a facility is inherently

suited, on the facts of the particular case, to cause the damage that occurred, then it shall
be presumed that this facility caused the damage. Inherent suitedness in a particular case
is determined on the basis of the course of business, the structures used, the nature and
concentration of the materials used and released, the weather conditions, the time and
place at which the damage occurred, the nature of the damage, as well as all other
conditions which speak for or against causation of the damage in the particular case.

v. 8 7 of UmweltGH (Environmental Liability Act 1990):
(1) If multiple facilities are inherently suited to cause the damage, then the presumption
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shall not apply if another circumstance is, on the facts of the particular case, inherently
suited to cause the damage. Inherent suitedness in a particular case is determined on the
basis of the time and place at which the damage occurred, the nature of the damage, as
well as all other conditions which speak for or against causation of the damage.

(2) If only one facility is inherently suited to cause the damage, then the presumption
shall not apply if another circumstance is, on the facts of the particular case, inherently
suited to cause the damage.

y. 1d.
v. Probabilistic approach.

v. Bentata, Pierre; Faure, Michael, “The Role of Environmental Civil Liability: An

Economic Analysis of the French Legal System”, Environmental Liability, Law, Policy
and Practice, vol. 4, 2012, p. 8.
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y. Thunis, Xavier, “Fonction et Fondement de la Responsabilitt en Matiére
Environnemental, Rapport belge”, in B. Dubuisson et G. Viney (eds.), Les
Responsabilités Civiles Environnementales dans 1’Espace Européen, Point de Vue
Franco-belge, Bruxelles : Bruylant, LGDJ, 2006, p. 36.
v. All or nothing criterion.
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o. Hinteregger, Monika (ed.), op. cit., p. 405.
7. Art. 6:99 BW: ‘Where the damage may have resulted from two or more events for each

of which a different person is liable, and where it has been determined that the damage
has arisen from at least one of these events, the obligation to repair the damage rest upon
each of these persons, unless he proves that the damage is not the result of the event for
which he himself is liable.’

v. Fairchild vs. Glenhaven Funeral Services Ltd. (2002).
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v. Compensation Act, 2006, part 1, sec. 3:

1) This section applies where—
a) a (ioerson (“the responsible person”) has negligently or in breach of statutory duty
caused or permitted another person (“the victim”) to be exposed to asbestos, r(>t,)) the
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victim has contracted mesothelioma as a result of exposure to asbestos, (c) because of the
nature of mesothelioma and the state of medical science, it is not possible to determine
with certainty whether it was the exposure mentioned in paragraph (a) or another
exposure which caused the victim to become ill, and (d) the responsible person is liable in
tort, by virtue of the exposure mentioned in paragraph (a), in connection with damage
caused to the victim by the disease (whether by reason of having materially increased a
risk or for any other reason). (emphasis added)
(2) The responsible person shall be liable— o ) ) )
() in respect of the whole of the damage caused to the victim by the disease (irrespective
of whether the victim was also exposed to asbestos— (i) other than by the responsible
person, whether or not in circumstances in which another person has liability in tort, or
(ii) by the responsible person in circumstances in which he has no liability in tort), and (b)
ointly and severally with any other responsible person. (emphasis added

1. Sobczak, Faro, op. cit, pp. 100-105.

. Art. 3:103 (1): In case of multiple activities, where each of them alone would have
been sufficient to cause the damage, but it remains uncertain which one in fact caused it,

each activity is regarded as a cause to the extent corresponding to the likelihood that it
may have caused the victim’s damage.
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y. Miceli, Thomas, op. cit, pp. 64, 65.
v. Gilead, Israel, et al, op. cit, p. 34.

v. Art. 3:103 (2) If, in case of multiple victims, it remains uncertain whether a particular

victim’s damage has been caused by an activity, while it is likely that it did not cause the
damage of all victims, the activity is regarded as a cause of the damage suffered by all
victims in proportion to the likelihood that it may have caused the dam-age of a particular
victim.
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