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���  !"��#$ %&'(	 )*+�, -./0 12�3� )*��)��4� ��5	 *�6/	 �7#��2 18'2 *9�2 "��#$ �:�: �;
"��#$ %&'(	 <6�2 1= 6� �>/(?0 : @��?70 "�06*,6 �0�3	!A�B�6 !�C6 <�:�D : A E �� !*F�

�&G H�6 �96� *F6/I� )*�6/$  6 6� %&'(	 %2�, "��#$ 1J>�K0 LM "�/N .)*+�, H�6 <�5J0 ��/0 ��
6�26 ��/=��/; "���4��C6 )*9  .P/(M  6 �$�2)�;�6� : ���6� �&JJC 1K26� 6� )*+�, H�6 <�5J0 �F

�0�0 �('	 ��#Q� R�7S0 �&T(	 1��4� �2 6� �U : *5�6�*55= .)*+�, <�5J0 1V *�*(7?0 �W�� �$�2
X&� %2�, 1��4� �� *��2 6� YZ2 ��/0��V /B7#. ��D ��/2 �5&2 .[&� �&� H#M %N6  6 H&5\3F

5+ 12]�0 ��� �U ���J0  6 �W�� �Q� �6/�/9 .<��T7,6 <�5J0 !)*+�, H�6 ^�C6 _&'W�6 P/(M ��
�� )*+�, ��7#; �'N6 %0�+ <��T7,6 ��6��V : ��6� H0�V A�4�H&2 "��B	 : E�C6 %'3>6.��
�C6 `�a %2�, ���J0  6 �8� A6*,6 )*+�, AbC6 P/(M ."��#$ %&'(	 )*+�, ���J0 ��79/� H�6 ��

 )*+�, ��J7+6 �6/72 ���U c/3B0  6 �	 �C6 17��; �6�, �C��2 ��/0 �(&JK	 P/(M : �6��6 P/(M ��
��V d�757C6 6� YZ2 ��/0.

��	�� ����� :X&� �&'2�, !A6*,6 )*+�, !�&� H#M !�&JJC 1K26� !��D �5&2 <�5J0<��T7,6.

1]��&S�6�[��J	 )�WS�6� P/(M ):�; .Email:Eshoarian@tabrizu.ac.ir. 
2e&F /f+ : �N/T$ P/(M <�7V� </BS�6� g0:�6 *M6: �0bC6 �6 U )�WS�6� �3'+ "1&.
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���?70 ��#�6 �F� �2 1�.6/0 �� �_8+ ��'3?>6�0 ��S� -C�50 �"��#$ 1?C/	  6 : *F�
�&WS&�<0�*5= .6�C �h6 �2 �;6�-M�N !*9�2 17��; X	U 1��$ !X	U �i: 1��$&12 ��6� 1j

6�2 @��?70 �/a<2 "��#$ �:�:  6 �?��30 &	 !�7S]*5= �b.6�i: H&�Z	 ) :�06 1j
 )*+�, �6/5+»'(	&"��#$ %«�C��2 �0]��/9 ., H�6 -./0 12+*0 )*+���]3���5	 *�6/	

)��4� 18'2 *9�2 "��#$ �:�: �;�����]�2 )*�0�3	 *�(K50 "�06*,6 �0 :]���?7�1= 6� 
6�2<'(	 &$ %]�:�D : A E "��#<F� A�B�6 !�C6 ]	6��#$ 12 �J#� : *�0 1= ]��#�6/	

,6 �2]70 "�06*]?0 : @��?],:  6 m/(];/'. ���U c/&�<*5V3��+�6 *�6/	���*9�2 1796� 
(Treitel, Law of Contract, 881).6�� )*+�, H�H0�= A�4� �� 1S E��6� *9� �U �� :

%0�8	 :�2 �� : �C6 17��&�� �F�/S= �7S��C6 )*9 17�� .�6/, ��&$�2 H�*5��0 �F�/S=  6 
6�� : �6�]2 �M6�N 12 1#�6�]'(	 )*+�, 1&96 "��#$ %])��6<5n �F !�C6 )*S� ]0 *��6/	

��hU<$�2 �� 6� �U  6 ��6/, &)*F�S0 H��V.

6�5\3F )*+�, H&2 "��B	 �� H&H)*9 o,6: m/J, ��/0 %'3>6 �C62 :1)��7#; �/a
0 m�3+6��/9��5n2 p�0 ��5C6 �� 1=&H''3>6�N�$ A�8M6 q�7M6�N �6 �� �� ��/0 H&X2&5�

�C6 )*9 .)��0rr#�6/5= &2 �/&2 o&H''3>6���(0 0���6� :»��a��6��6�, s(� 12 1= 
0 ��57C6����?70 "�06*,6 m6/M6 : c�D:6 12 1./	 �2 �C6 t'80 *5=�6�2 <�2 1'2�(0 

A*+ 1'3.  6 !"��#$9�� oj5>6��6��6�, s(�  6 !	�/N �� ��6� m/3?0 �: 1= <A�B�6 �� 
�3� �/T, P/� "�06*,6�s(� !*0 )*55=�0 12 *�6/	&�6[�0 "��#$ 1= ��2�'(	 *&0 %��17��

+*0 �C6����; "��#$ XF�= «.21])��0 -./0 uever, m/N6 ]�F�6��6�<��B	 <
2&H''3>6�:»@�am:w#06�.6 A*+ <!*�?	 m:w#0 "�06*,6 �2 1= 10*N  6 �3#, �U 

 @�a @��?70 : m/(?0�����'(	 �/2 H830 )*&� �/9 )�6� %&�#«.5\3F&"6��(0 H
�2�S0 qb0�=��)��0 �x�xe��F�6��6�, P/(M m/N6 <��:�6 )PECL(�C6 )*9 ��(0 

.(Lando, Principles of European Contract Law, 445) 

1- Mitigation of Damage 
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17��W� �6�, ����� ��/0 {��N �/a 12 !YZ2 ��/0 )*+�, �6��6 P/(M ���C6 �� �06 !
�0 t'7I0 "6��(0 )*F�S0 �U  6 <��hU �6/	��V .)��0�x2 �/��, &T0 13 |/���} H�6 �� 

0 ��(0 15&0 ���6� :»2&�2 �6�; 13�6�2 *<;/'. &�<7J,6�0 !"��#$  6 �_=�F q�	��+ 1= 6� 
0 �/$ m�0  6��3��2 c/D/0 12 �J#� !*&�3� 13��[� "�/N �� : *�!1h��M �*9 ~�c/,: �

	�06*,6 !�U�6�2 1= 6� <;/'. &�<6�C  6 ��:U %3+ 12 �C6 A E "��#$ 1?C/	 : �E6: �
2&13�;m:w#0�/2 *F6/I� «.H&5\3F )��0 )�TJ	 L2�K0���0bC6 "6 �B0 �/��, ��;6 

� ��806 ��F6/$&X;&�<*9�2 1796� 6� "��#$  6 �066�*F*� A�B�6 6� ��= H!3�� 6 *�6/	
H9:� "��#$ 1J>�K0 X	U )*55=*5V .H&3F�� �/a )��0 ��� )*+�, ![&� �6��6 ������ �/��, 

0�C6 17��; �6�, 1./	 ��/0 �/2[.

6 ���2 ��79/� H��U0:[> 1=�6�9 �=� 12 �!*9�2 1796� �/.: YZ2 ��/0 )*+�, ��hU : �
JK	 "�:�D ��. 12&��J0 q6�TZ50 !H70 �2 �6/5+ L�'Z	 ��/0 )*+�, &�C6 )*9 o,6: %.

1��4� )*+�, H�6 <�5J0 ��/0 ���C6 )*9 `�K0 �j'7I0 <�F .12 1./	 �2H�6 )*+�, 1V
H0�= A�4� �� 1S�� �4� ��/0��6� E!JK	 1?>�K0 H�6�2�52 &(�6 P/(M �� �0�06 1(� : �6�&: 1

'W�6 P/(M&�C6 1796� "�:�D _.

'N6 YZ2 12 �:�:  6 %J, <�:�D 17Q� H�6 �V� � 6 �4� ��/0 )*+�, qE/N6 1= �C6
 ��7S0 *+6/,�&>:w#0�6��6�, <��, :<0 ��39 12 ��:� c/� :� �F �� !�U ��J7+6 :

#0w:�&>�96� *F6/$ ��2��= .

(#�)�*+ ��,-� 

�#�#.	--� $/
�� 

�8�6�9  6 �6�2 A E �<JJC 1K26� �/.: !"��#$ 1J>�K0 &2 �&�:�: : *�?	 s(� H
"��#$�C6JJC A/�j0 &)��6: "��#$ 12 �J#� *�?	 s(� �!	�/N �� �0 L(Z0 ��/9

 *9�2 A/'?0 1= 1V?	 �;60 6�.6 *�]�*9� %3+ ����]3� A�B�6 ��J�����!$]��6: "��#
3����;�*.*2�	�	 H&	�/N �� -�7M ���; A/'?0 1=�"��#$ !*�?	 s(� A*+ �/.: �2 
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0 ��6:��S;!s(� *55=�3� 6� *�?	 ��6/	m:w#0 :6  6 6� )��6: "��#$ �6�J. : �#�6� 
1J>�K0 ��V)?	 : �F�6��6�, ��hU !<*&�9 !"6*���.(

JJC 1K26�&p�0  6 ��	���J0 H�'(	 )*+�, &('	 "��#$ %�0��/9 .(M ��&��5n �( 1n
 1>*�?70� ������6�2 m/(?0 : @��?70 "�06*,6 )*<;/'. &�<"��#$ �:�:  6 ��U 1?C/	 �
A�B�6 6� )��6: "��#$ -JC :6 �/$ !*F*��C6 *F6/I� 6� �/2[0 "��#$ 1J>�K0 LM :

�96� .

7M�(+ 12 &$�2 )*�P/(M  6 YZ2 ��/0 )*+�, !���6��%(7#0 )*+�, ~�#&� 18'2 
�8���T0  6 �C: )*+�, L&JJC 1K26� o&��C6 �� m��0 �6/5+ 12 �&>:w#0�6��6�, <:

��,<6�2 ��5	 ��F6/$ !< : ��D �0 !)*�6/$ t'I	 -JC 12 )*9 ��6: ���/+� 10�,6 *�6/	<
*5V �F :����6�2 1=C: 1&G ��7�� 1'&)*9 ��6: ��/$ @��?70��C6!�2 q�TI9�%3Z	 *
*5=)Cheshire, Law of Contract, 607.( 

%2�(0 ��!$�2 �P/(M  6 ���6�H3D6 �� �1= *�*(7?0 �4� H�'N6 <�5J0 '(	 )*+�, &%
"��#$!�3� *5�6/	JJC 1K26� &�6��  *9�2��; �C�� �U �2 <�U ��. 12 ��6*�1V1K26� 

R�7S0 �&T(	 )*+�, �'N6 <�5J0 �&JJC�C6'(	 )*+�, A/�j0 :&�4� �2 "��#$ %�1
T(	&":�j	 ��7S0 ��6��: ���U 1n�;6 !�;���F<=�7S0 �*��6� (Michaud, 

Mitigation of Damage in The Context of Remedies for Breach of 
Contract, 298).2 12&� ����5J0 �;6 �W<)*+�, ���*9JJC 1K26� !)&('	 ��2 !�/9 &6 H�H

�4� : )*+�,�T(	 1&3� ��7S0 ���3	 �6/	�[<�5J0 1= 6�n *9 %��, <)*+�, :� �F ���#8
�/2 *F6/$ .�3� �4� H�6 �06./	 %2�, *�6/	& *9�2 1�F�j0 6�&,/(M t'7I0 p��C6 H830 

$�2 �����J0  6 ��5J0 1= ��DE )*+�, *5��0 !*9�2 ��7S0 <$&��$ *5��0 t'7I0 "6&��
+ : HJG&-�6*3',�C6 )*9 .

P/(M H�6 )*&(+ 12 H&5\3F���  !"��#$ %&'(	 )*+�, -./0 12 ���6� ��F6/$ �� )*��
�>�M �� *5V <�&;/'. "��#$ 1?C/	  6 1V �C6 t'Q0 �j&'Q	 H&5n �&JJC 1K26� �� 1V

���  )*�+ �2 )*���3� �6�, ��&;(Michaud, op. Cit, 300) .H�6  6 �$�2 �4� 12 �7M
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P/(MqE/N6 !���6� t'I70 �I9 m:w#0 ���D6 "6��#$ �6�J. )A�B�6 �2 1V �	6��#$
X&� %2�, @��?70 "�06*,6�/2 <�&; ([&��#F �	6��#$ %2�(0 �� ���D6 "6��#$ H�6 �>: 

�0 �	��	 !�C6 )*9 ��6: )*�6/$ 12 ��F6/$ �C/	 "��#$ %&'(	 1j&i: s(� �h6 �� 1V�/9 
(Ogus, The Law of Damages, 89).

6 �2�$�2 �� �/.: H�6�U  6 5!JJC 1K26� &�6/5+ 12 ��8���J0  6 �)*+�, %&'(	 ��/0
	g=&�6�, *�C6 17��; .)*�:�� �� 1�/3� �6/5+ 12Grant v. Owners of The S.S. 

Egyptian  1= *9 Ab+6�����T(	 �'+ 12 )*&*S	 �� �����#$ ���= *"m:w#0 �C6 
�5?�F�	/= �:<'(	 �� &: 12 "��#$ �:�: �'+ ��5	 "��#$ %<�C6 )�/2 �.5\3F&�� H

)*�:��Compania Naviero Mariopan v. Bowaters 6 �96� ��(0 )�;�6��HU 1=��
F�	/=���F6/$ 0  6 H7C�= �� �F& �6[�!���&>:w#0jI	 6� ��;*�6/$ &0 t�*F� �1� ��
� H�6 1'�#0 ~JJC 1K26� 12 �/2�0&��C6�.

6 P/(M ���� �6�&$�2 [�P/(M  6 �5J0 ���6�<'(	 )*+�, &JJC 1K26� 6� "��#$ %&�
)�/3� Ab+6 : 17#�6� )�;�F *�6������ ��806 �/.: �2 )*&X;&�<"��#$ �:�:  6 �1?C/	 �

!�U�06*,6 15&0  H�6 ��*9�2 )��8� !)*�6/$ m:w#0�& �#�6 �� 6��H�:�: -JC "�/N 
�C6 1>*�?70 �/$ "��#$ )H&S&� !<*&�9:r}(.

0 �4� 12 �	�/N �� *C��;/'. ��806 �/.: �2 ��F6/$ 1=&�<"��#$  :�2  6 �1?C/	 �
6�2 6� A E "�06*,6 �U<'(	 &)�6*� A�B�6 "��#$ %*9�2�J��-JC 6� )*�6/$ ��5	 *��'+ �

6 �� 18'2 �#�6� "��#$�2 -JC :� �B56�<��6� �/.: )��6: "��#$ .s(� m:6 -JC
 �/450 12 ��F6/$ �C/	 A E "�06*,6 A�B�6 A*+ A:� -JC : )*�6/$ �C/	 �6��6�,

;/'.&�<"��#$ 1?C/	  6 �C6 .�2 m�M�C��2 *���VU 1= �!"��#$ �:�: @��?70 -JC �
�6��6�, s(�)T(	&�6/$ �)*(�C6 �/$ �C/	 -C�570 "�06*,6 A�B�6 A*+ ���. �� ��F6

'(	&0 �4� 12 "��#$ %�'(	 A*+ *C�&	6��#$ 12 �J#� ��F6/$ �C/	 "��#$ %��2 1= 

1- [1910] A.C. 400, p403. 
2- [1952] 2Q. B. 68. 
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;/'. ���U  :�2  6 @��?70 "�06*,6 A�B�6&�<0�*9!7� �� *9�2 @��?70 -JC &12 �J#� 1B
6� H����96� *F6/I� 1J>�K0 LM ��F6/$ !�F .	�/N �� 1�/3� �6/5+ 12�*T70 1= <

%(� : %3ME�= %3M  6 !E�= %3M �6��6�, ��(?�6 �/.: �2<�*9 *C�� ��J	 �.�	 �[<12
c�5706 ^�J+�*52 *T(0*5V�J	 �.�	 :�[<12 ^�J+�*52 12 E�= m�C�6 ��806 �/.: �2 

C:&*T70 1'�� %(� : %3M ���6 A�B�6  6 !�W��6�/$ ��= H<�FE�= : )�/3� ��/9 *C�� X
0 �4� 12��2 *C���.�	 *���[� : @��?70 -JC 6� E�= ~>�0 �"��#$ �:�: ~)�*9 *C��

�FE�= (7� �� �#�6�&6 1B:*T70  6 6� "��#$ 1J>�K0 LM <�96� *F6/I� %(� : %3M .

���  A6*,6 1V �	�/N �� 10�+ 1(� ��)*��!oK, 6� ���  12 %+�� %?� H&2 �&JJC 1K26� 
*5V!�#&� H0�D %+�� .�#V �;6 1�/3� �6/5+ 12 12 <�W�� : *5V �jM �F�n )6� �C �� 

*5V "/� : � 6*5&2 )�n �U �� 6� �/$ *3+!*55V�jM ��#&� H0�D )�n !��/70 %3+ 6��  
�C6 )�/3� oK, 6� ���  : )�n )*55V�jM %?� H&2 �&JJC 1K26� )!�/#J3>6 !�#$�C�r!

�} .( 

$�2���(�  6 <0�06 &2 1&1796� ���0 [&� %?� R�	 1= *�6�6/	 12 !�/9 �('	 -JC *
 6 �*0U �:�&2 ����6/	 1Q5�6 �/.: �2 :6 : � 6*�6 X	U 12 6� <�W�� �TI9 �;6 !m��0 �6/5+

�&� �:�&2 �U  6 ��6� 6� X	U�*!��0 6��  �#&� H0�D 17$6*�6 X	U 12 6� ��� 1V �TI9 
���  A6*,6 A*+ : �C6 ��/70 �/$ %?� ��	 12 *57#0JC 1K26� !�/$ 1&'+ )*�� ��&0 �&J

�0 oK, 6� ���  �2 %+�� %?�*5V )!d��53>6 1'3Q	 ���J0 !��/$�!}.(

(+ 12&$�2 )*���(�  6 <0�06 &TI9 )�; �F 1����W<'+ :6 : � 6*�6 X	U �� 6� �pG�
 : �C:6 �/$ "/� -JC !�/9 �bF : *��32 X	U �� d:�$ ��8067&>:w#0�*F6/I� �/.: 

 !�96��: �C6 -JC :6 �/$ 6�� -JC �2 ��C6 A*(0 !�C6 X	U �� H7$6*�6 1= �W)�9&*
��h�!1?3> `�9 !��!��.(5\3F&2 H&5n �� 1= �C6 )*9 ��&,6*T0 H�12 *57#0 "/0 !

��3D : �C:6�#= )*�+ �2 �: 1= <!�C6 17$6*�6 X	U �� 6� �#&�)'M 10b+�*+6/, !
!A�8ME6�!���.(



�+,�-� �./-&�0��%1 2.��& �3	�4 ���/� ���� 

f?2�����(�  6 �W50 �/2[0 ��� �� 5B�'+&('	 A*(0 -JC 18'2 : -JC 6� 1���. :�6�
*,���&>:w#017#�6� *�6)2��6 L(Z0&'�!��F�J>6 : )*��j>6 o3B0 !��!���(.

5\3F&H�=� H�6 17Q� <�:�D �C6 1= �� A�4��F<,/(M�1=)*+�, '(	&%12 "��#$ 
�M6�N �� �6/,&H�&X2&5�)*S� �C6!P/(M���6� �� ./	&1:�Jh6")*+�, ��/0 !YZ2 �4� 12�1

1K26� JJC&�~#3	 :��57C6 0�*55V 12 �/a m��0 �� P/(M 1#�6�� $�2� 6P/(M6 ���6��H
�/S= 6�2<"�Jh6 �/.: )*+�, ��/0 YZ2 �� P/(M �U �/S= 12 1K26� JJC&���57C6 0�*55= 

(Pautremat, Mitigation of Damage: A French Perspective, 206).

�#�#0�12� �	3*4 

F�;�7� "��#$ �:�: &T(	 1B&)*�6/$ : ��F6/$ ��7S0 ��C62 12 &� ����/$ %3+ �W
 ������:�: -JC )*�*S	 ��0 "��#$ *��/9 m��0 �6/5+ 12 !�;66�.6 ��<�6��6�, 

��37$�C��6�;6: �� �0����= !<6�.6 %Z0 <� 12 )�:�� &��3	 ��=g$&�*5V	 -JC :g$&�� �
6�.6<�/9 )�:�� !�4� -./0 12 �1»T(	& ������)*«��»T(	&��7S0 �«6 �����6/0 H
0 12&	6��#$ �6[�7� �� 1= &T(	 1B& ������)*0U �/.: 12 )*�C6 ! 6�&>:w#0 )*�6/$ 

0 17C�=� !�/9�6 �� 6��3� 6� *�?70 "�/N H� �6�J. 12 �J#� �6/	����F<9�� � 6
T(	& ������)*:w#0m�#�6� )H&S&� !<*&�9:r}(.

57j;�`bKN6 1= �C6 »T(	& ������)*«6 P/(M 12 1#�6�� P/(M  6�)6� �6��17��
�C6.6 17J>6 �� )*+�, H�H0�= �� : ��6� A:� P/(M �� 1S� E&�(0 %2�, ���� [��U �2 1#

 )*+�,»T(	&��7S0 �«��C6 .� AbC6 P/(M ��&0 6� A6*,6 )*+�, [�6 �6/	$�2  �"��. 
�(0 %2�, P/� ���� �2��#�6� 1#)5.&*<T(	 !&� �� ���)*:x�(.

6 P/(M ���T(	 ��/0 �� �6�& �������N �/a 12 )*�'= )*+�, {��06 �C6 )*S� oD: 
T(	 "�/N ��&��6/0 �� [. 12 ��7S0 �< 1= �����/,6 -JC )*<*9�2 ))��0���P.A(.!

��a&��7S0 �/a 12 Hm:w#0 �/2 *5F6/$ .6 �2�#(	 )/Z� ��/0 �� m�M H&p�&>:w#0 

1- Contributory Negligence 
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�6/, �� : ��6� �/.: �4� @b7$6&� H&?0 [&�F��<	:�j70 ��C6 )*9 17��; �4� �� .12
)��0 -./0����� �/��, ����|/T0 ����7S= :� A��T	 �� �!�&>:w#00 12 &�6[

	]T(&2 !�&��a H&#(	 H&0 p]�)��0 : �/9���0 �/��, ]6 �BC6 "]0b�2 %��, ] /	 1�o
�&>:w#0:�#	 12 <5\3F : �C6 &)��0 H���/��, �&>:w#0�*0 �?0&#(	 ��&p�&>:w#0 

��a 1'$6*0 )/Z� 6�&�C6 1796� Ab+6 H) /	�=���!�F�6��6�,  6 d��$ "�06[>6 !�!x��(.

6 ���U 185�)*+�, �»'(	&"��#$ %«:»T(	&��7S0 �«*��2 6� :�j70 )*+�, :� "�('	
��V :�6 ��HH3f70 :� �F 1=�5?0 ~�2 !�C6 &P/(M H��6� �/.: �4� @b7$6 ���6�.

H0�= ����=6 E�P/(M �0 pF  6 %(7#0 6� �/=�0 *+6/, ���6��*5�6�(Treitel, op. 

cit, 885)$�2 �06 �P/(M  6 	:�j	 ���6��2&� %��, :� �U H�3*�/90 Ab+6 :�*55= 1V
 )*+�,»'(	&"��#$ %«1J5.6<��)*+�,  6 �W»T(	&��7S0 �«�C6 !�)*+�, :� �F 6�

��0 �0 m�3+6 � 1= *�/9�����T(	 -8	�0 )*&�< �:�: -JC : )*9 ����*S	 ���U *
�C6 )*9(Bridge, Mitigation of Damages Contract and the Meaning of 

Avoidable Loss, 403) .

6 P/(M ���(+ 12 �6�&$�2 )*�'(	 )*+�, &T(	 )*+�, *5��3F "��#$ %&57J0 ��7S0 ��
	 : �>�$� �2gh& ������"��#$ �:�: �� )*�C68j	 :&2 ~&6 H�H0�= �� )*+�, :� H12 E

>�&��	 1(2�C %�I�T(	 )*+�, �h6 :&�C6 )�/2 ��7S0 �)��9�=�'8	 !& t�����12 )*
	 �2 "��#$  6 H7C�=g=&'W�6 P/(M �2 *&�0U : _��8!}�(.

6�P/(M  6 )*+ H2 �/$ �4� "�Jh6 �� ���6�&0 ���*��6� 1VH0�= �� 1(2�C ^�C6�2 E
��	�I�2 -8	�0 ��F6/$ )�;�F !�	E�J0�0�'= �/a 12 "6��#$ �C6/$��  6 *9�o50 
0���;�*�>: !�3F �� &)�;�6� m�M H:�+� �2 �F<0 1.6/0 ���;�6 _� ��F6/$ 1= *�*  

1]H0�= A�4� �� �I���	 �4�  6 E»��7S0 �&T(	 «��� �0 A:�Z0 "��#$ �6�J. LM  6 6� )*�� �7S&2 q6�&$6 �06 *5=
H0�= �2 �57J0 <�F�/S= A/�j0  6 E»&F �� 13F�«��7S0 �&T(	 )*+�,(All-or-Nothing) : 1796��2 �C� 

�8��0U P/(M �� 1= 6� 1\�U»�J#� �&T(	 «(Comparative Negligence) �0 )*&0����. �/9])��= �U H�[W *�6



�+,�-� �./-&�0��%1 2.��& �3	�4 ���/� ���� 

2 *�?	 s(� 1A�3	 �:�:  6 %J, : *�?70 1'&C:�SI2 ��  6 �0 �>�$� ���:6 �>�$� : ��= 
-./00 "��#$ 1?C/	 ���;�*.6�0 ��7S0 �&T(	 )*+�, m/3S0 �;6 ��� H�!*9

��  6 6� ��F6/$�0 A:�Z0 "��#$ A�3	 ����>�M �� !�$�C�5n 1= &7� H&1B6<m/J, %2�, 
�/J� .6��, �2 �>�M H� )*+��W<)*9 )�6� X9/� �C62 �U -./0 12 1=�	E�J0���

�h/0 XI2 ��3F 12 �J#� �(� "��#$  6 |�57.66 : �C6� 6 XI2 H�&>:w#0 6� )*�6/$ 
0 �,�C�*5=.3F 12&H%&>�M  6 �/=�0 )*+�, :� 1= �C6 &6 ��0  �� ":�j	 Y�hg	 : ��B&�

H7$�C oj	�0 �� �U�&>:w#0�370 )*�6/$ �[('	 pF  6�0��/9)!��3F���.(

� %8S0�6 �W��4� 1= �/2 H�2 1�	E�J0�'2�, �F�6��6�, �� ��7S0 &6�.6 ���!�96*� 
 �2 6��	E�J0� 6 1>*�?70 �&>:w#0+/� �s(� 3� �6��6�, )*55=��C�= .5n ��& �a H

('	�<6�4�  6 �2 1�	E�J0���7S0 )T(	&��7S0 �(�4� c6*26 !�|�57.6 1"��#$  6 
)'(	&"��#$ %((K50 p=�Z0 �C/	�('	 ��C6 )*9 .$�2 ��(7+6 12 �06�: �0 P/(M �� 

A�4��F��6 1#�6�� *5��0 �8j	 H&?5T	 "��#$ YZJ0 �� ~�0 �4� 12�*C�)��3F:��e
��.(

5\3F&$�2 H���P/(M  6 �W(7#0 )��96 �:*2 ���6�&p12T(	 )*+�,&: ��7S0 �
'(	 )*+�,&#$ %�6/5+ �Z	 6� :� �F !"��»	gh&"��#$ �:�: �� 1>*�?70 %3+ �«��/0

C��2�)�6� �6�, *�6)H&S&� !<*&�9:��e��. (

0 �4� 12�0 *C�&'(	 !��6� �/.: ":�j	 �/=�0 *+6/, ��&i: "��#$ %&1j6<1= �C6 
�6��6�, s(� L(Z	  6 _�)��/��, *�?	 ��(/C  6<M�� �C6�.6 %2�, 1>*�?70 >��	 1= gh&�

9�� "��#$ �:�: �� *�?70 %3+�0 �6��6�, s(�  6 �*(+ ��(?�6 ��0   6 *�6/	)q�0:[> 1�
C  6 s(�  �GU ��0 ]/<*�?70 (2 �/9  �GU]3F 1&0 14Mb0 ��. H]�m/N6 �� 1= �/9

M], P/(]�F�6��6�<2 ��:�6 ]6�<�F���;6*. p8M A/�j0 :� �U  6 ~]� 1&X2&5�9])*

�/9 p&#(	 H&��a H&2 *��2 "6��#$ �U ^�C6 �2 1=.��:!�6��	 !m:6 ��n !��*0 �&>:w#0 1j#'� !H#M !�5���2
9 �S� !��S7�6 �0��C �=���uv:v�}.
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!�C60])�����e�+�, ]	 )*]T(&0 6� ��7S0 �]��(V])��0 :])�����e�2]+�, 1])*
'(	&��T7$6 "��#$ %��C6 17�� .5\3F&�6/0 �� H�e�e�:�e�e��F�6��6�, m/N6 <

��B	<2&]H''3>6�M]c/D/0 :� p8�]��9]0 qb(7#0 )*]	 ��/]9 o,6: 1./]�C6 )* 
)Lando, Principles of European Contract Law, 443-445.( 6 q���f0�6�9 185��

6 m�3+6�� )*+�, :� H&":�j70 [�C6 .

5\3F&$�2 �4� @b$�2 H�P/(M  6 �5J0 1= ���6�<��7S0 6� )*+�, :� �F �5?�
JJC 1K26�&0 ��6 12 1./	 �2 : *5�6��0 Ab+6 �06 H�=�3	 1= *55�2 [H&6���5	 )*+�, :� H
'89 1J5.���	 :�I��&0 6*�!*5=)!�3i�V !"��#$  6 <�&;/'. )*+�,���(�2�1= �j; *
JJC 1K26�&�5J0 ��5	 �<'(	 )*+�, &"��#$ %�#&�6 18'2 �/Z� 12 )*+�, H<2 1= &��

�5J0 !*9 *F6/$<��T7,6 <�&�6� [�.

�9�6�� P/(M �� 1= �C6 �=� ��6 �2 1#��T(	 )*+�, 185& �������� )*��C6 )*9 17��
�06�� ��/0 ��  /5F �'(	 )*+�, ��&:� �� "��#$ %��f, 1��6��/.: �4� @b7$6 �/S= H

��6� ��5n� 1=�>�+ �6/�m�C �� �/S= ����0&�b<6���� 6� )*+�, H��C6 17�� .�06
/��*. "6*�?	 �/��, ��;*5#�� `�a �� 1#�6�� *&5S���<!'(	 )*+�, &�6/5+ 12 6� "��#$ %
�� %(7#0 )*+�, ~&X2&5�)��= *�6 (Pautremat, op. cit, 216).

�#5#6	7 8
�) $��9: ��; �<�
 �,	
 

�8�6�9  6 �6�2 A E �<$�2 �� "��#$ 1J>�K0 �A�4�  6 �F<,/(M ���D 1V �C6 �U
� %2�,&X2&5�9�2]*6 -./0 12�� H]�4�6��#$ �(� !1	�M �� 1= &8S	 H]&, %]�6��6�

�&X2&5�)*9 �� %2�, �&X2&5��C6 1J>�K0 %2�, )�/2 .$�2 P/(M ���*5��0 �F�/S=  6 
)��0 -./0 12 1#�6�������*0 �/��, �6�6 q�7M6�N �/S= H��4� H��� ��/0 1��6�, ��

,/(M A�4� �� �C6 17��;�H0�= � E&6 [�C: �/a 12 )*+�, H&�� ��/0 o���)*9 o,6: 
�C6.

)��0 -./0 12�e�e��F�6��6�, m/N6 <��B	 <2&H''3>6���5	 *�?70 !m:w#0 
	6��#$�� 1= �C6 &X2&5�0�)��=�2 �1� %2�, @��?70 �/a&X2&5�)�/2 �C6 .5\3F&H



�+,�-� �./-&�0��%1 2.��& �3	�4 ���/� ���� 

)��0 �����e��F�6��6�, P/(M m/N6 <� ��:�6 &6 ![��4� H��N �/a 12 1�o,6: m/J, ��/0 {
C6 )*9�.

6 P/(M ����N p8M �6��Z�'2�, ��/0 �� &� �&X2&5��4� 12 �06 �C6 )*S� ��(0 ��D 
P/(M ���6��8�6�9  6 �6�2 A E �<>:/#0 �� "��#$ 1J>�K0 &��, �<�6��6�, :<'2�, !&�

�&X2&5���D �C6) /	�=�0/3+ *+6/, !���!�F�6��6�, �!���M: �&*<'2�, A:[> !&� �X&
2&5�"6��#$ 9�� ��6��6�, "6*�?	 s(�  6 <!���(.

(+ 12&$�2 )*�P/(M  6 �4� ���6��� %2�, 1&X2&5��5J0 ��D ��/2 <'(	 )*+�, &%
"��#$: �C6'(	 )*+�, !"6��#$ 1JC�Z0 �� &1J5. q�C�C6 "��#$ %6<�4�  6 �'2�, 1&�

�&X2&5���D �C6 .6 12�5?0 H�*,�?70 1= �0 �8� H�6 ��F6/$ 1= *55= 6� -C�50 "�06*,
 �6� *F6/$ A�B�6 )��6: "6��#$  6 H7C�= ��.(Reiter, Studies in Contract Law, 

63, 65,67).6 -./0 12 o,6: �� ��4� H��6��6�, ��(?�6 ��0  �� !1!0 )*�6/$ ��/T	 *�6/	
 s(� 6� �6��6�, :6 �;6 1= *5=*5V� @�a !�0 %3Z70 qE�37M6 �6��6�, �W&?0 "��#$ �6[&H

)0 12 qb�0&�6[ x(*9 *F6/$ .� @�a �;6 �06� 6 *?2 6� -C�570 : A E "�06*,6 �6��6�, �W
*F� A�B�6 *�?	 s(�!0&0 "��#$ �6[�XF�= *�6/	�*2� .7� ��&	��#$ 1B�� 1= &X2&5�

��50 )��6: "��#$ !*9 *F6/$<'(	 "��#$ &%��/2 *F6/$ 17�� .6�2�52�6 -./0 12 !H�H
(+&/n )*6�2 A E "�06*,6 A�B�6 �<;/'. &�<�:�:  6 ���F6/$ �C/	 "��#$ 1?C/	 ���
 ������06 )*<� %2�, &2 X&5�7� �� !�C6 &'(	 %2�, "��#$ 1B&6�2 %<!��/2 1J>�K0 %2�, 
$&'�?2&�:� : *�C6 (Michus, op.cit, 303).

1#�6�� P/(M ��!�B�U  6 ��'(	 )*+�, 1= &�N "��#$ %���/0 q�Z���17��W� �6�, ��
�4�  6 !�C6�'2�, 1&� �&X2&5�6�2 "��#$ <./	 &�C6 )*9 )��j7C6 �/2[0 )*+�, 1.)�;�6�

*B	�C�: �4�*&_'�6�2 <C�&7� 12 �*&'(	 )*+�, 1B&�4� 12 !"��#$ %�'2�, 1&� �&X2&5�
��= Ab+6 : �/3� ��57C61V�.�	 <7� �� 1= &�FE�= �6��6�, s(� 1B<?0&12 |//Z	 :6 �%

0 !�C6 )*9 )�6�&�2 6� "��#$ �6[�7#��2�)6� H7���F<�.�[W�XF�= H*F� c/� �F :

1- Versailles 
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	��#$�7� �� 1= &F�	/= 1B�'(	  6 &M �� !"��#$ %&��a �C/	 �6��6�, ��(?�6 H&%2�, H
�&X2&5�)�/2 �C6!%2�, �6�J.�#&��.

$�2 �4� 12�P/(M  6  12�S	 1= �C6 �C�� !���6����<2&'(	 )*+�, H&: "��#$ %
�4��'2�, 1&� �&X2&5�6 �06 ��6� �/.: ��D �)*+�, :� H�2pF��6� ":�j	'(	 )*+�, :&%

"��#$�8�1$�9  6 �F<'2�, &� �&X2&5���D �C6 .'(	 )*+�, qE:6& 6 *?2 "��#$ %
0 m�3+6 *�?	 s(�� : �/9�����;/'. 12 t'80 )*&�<�:�:  6 �$ 1?C/	 �0 "��#��/9

>�M ���� 1= &X2&5��C6 s(� c/,:  6 %J, ��D .��h&7,: q��1>*�?70 1= � ������)*
6�2<'(	 &[F !"��#$ %�15��F�0 %3Z70 6� �6 �/9�[F H�15'(	 )*+�, -./0 12 �F&%

�2 "��#$��/9 �6�J. *! �7� 6�&(7#0 1B&3Z	 p&5n %&i: H&1j6< 12 ������� !�C6 )*
�M>��4� ^�C6�2 1= �'2�, 1&� �&X2&5�6 !��D �[F H�15M �� �/n �F&8S	 H&�6��6�, %

� %2�,&X2&5�)�/J� �C6 � �6�J. %2�, !&�#.>�0 "�*, A*+ q��>�h��C6 H830 ��F6/$ 
:�<: ��7�� <	 *�?	 s(�  6 *?2 gh&7� �� : ��6�W2 �&6�2 -C�570 "�06*,6 A�B�6 o��0 1B<
'(	&�/9 "��#$ %:�[F ��15�F<'(	 &6[�6 6� "��#$ %�: *F� X�7M ��"��#$ �F<
*.�*<��6: 6� *5V .6 ���6 ��F6/$ ��/0 H�(7#0 6� "��#$ H&7� �� q�3&?D: 1B&>�0 ���6

>�0 "�*, A*+ :�6�2 �6<'(	 &%3Z70 !"��#$ %)*9�C6 .6 ���� �B5&6 �4� 12 [�H
P/(M0 ��F6/$ !���6��6 *�6/	���#$ H'(	 )*+�, 12 ��57C6 �2 6� "6&�. 12 "��#$ %<��57C6 

'2�, 1��4� 12&� �&X2&5�1J>�K0 ��D *5V (Michjul, op.cit,  308-309).

6 �2��6 )*�:�� �� ^�C6 H��/# Ab+6 )�;�6���V'(	 )*+�, 1= &'2�, : "��#$ %&�
�X&2&5�":�j70 c/D/0 :� ��D H�6�2�52 �C6  6 6� :� �U Q�*�W6[B0 ��V�(Michjul, 

Ibid, 306) .

�F�6��6�, m/N6 ��<��B	 <2&H''3>6�6�)*9 17��; �4� �� pF  6 6[B0 )*+�, :� H
�C6 .)��0�e�e�� %2�, 12 &X2&5�)��0 : ��D ��/2 �e�e�'(	 )*+�, 12 &"��#$ %

1- Court of Appeal of Versailles (26 Nov 1986) Gaz Pal 1987, 2, Somm402. 



�+,�-� �./-&�0��%1 2.��& �3	�4 ���/� ���� 

��T7$6��C6 17�� .�F�6��6�, P/(M m/N6 ��<� ��:�6 &)��0 [���e�%2�, �&X2&5�
� 6� ��D ��/2&X2&5�)��V:'(	 )*+�,&)��0 �� "��#$ %���e�2&���C6 )*9 .

2 Ab= ��]$��(�&1��S� ����F���4�  6 �2�, 1]� %&X2&5�6 �� ��D ��/2 �1>/(0 H
0��6/	���� .*��:�2 H�6 �2 ��(�  6 17C� H�6TI9 �;6 1= ����W<|U �� 6� �X	U �

*�6*2 : � 6*�60 1= �2 18'�0  6 *�6/	&U �:��'+ : *�d��$ X	U : |U  6 !d:�$ ��806 pG� 
��3D !�/S����6*� �/.: )�9&��h *�!1?3> `�9 !��!��:��.(6�2/$ 12 m��0 H���S� 

0�� 1= *F�&X2&5�18'�0  6 d:�$ ��806 �� @��?70 !�C�59 �� ���&>:w#0�C6 �hw0 .

$�2����W17j;*�6;6 1= TI9 �����W<(Z	 12 : � 6*�6 X	U �� 6� &1796� p'+ L
: 1= *9�2<>: !��6� d:�$ ��806 �7$6 12 &��3D !*5= d:�$ ��	 !�/$ ���*F6/I� �/.: 

�96�)2��6 L(Z0&'�!��F�J>6 : )*��j>6 o3B0 !��!��� .(6 ���� P6*T0 H&d:�$ 12 p'+ [
�5?0 12<�&X2&5�U �� �U �6�n !�C6 )*5 1=�(&��6*� ��806 %37Z0 �06 c/,: 12 �J#� H.

5\3F&(+ ���i6 H&TI9 �;6 1= �C6 )*9 )*��ZJ70 �;�59 <�[� �� 6� �8�%M�C 
'+ :6 : � 6*�6 |U 12�d��$ |U  6 6� �/$ !d:�$ ��806 pG�*5Q��3� "/� :���3D !*� 6

M&Y��T,�� ���96� *F6/I� �/.: 1)9&C/a ��d !@b$ !�!��� .( ��6�, 1�/3� H&*
0 ��S� `/D: 12 !�ZJ70 �;�59�� %2�, |U  6 �ZJ70 �;�59 d:�$ 1= *F�&X2&5��C6.

2 1\�U 12 1./	 �2&� %2�, 1��4� *9 ��&X2&5���D ��/2 !�370 18�U �2 �'(	 )*+�,  6 [&%
!�C6 "��#$�8���J0  6 �'(	 )*+�, &('	 "��#$ %�0�: ��7�� : �/9  A6*,6�����)*��

�/06 @��?70 -#M �2 *�?	 s(� c/,:  6 _� "��#$ XF�=!�06<� %2�, &X2&5��C6 .

�#=#.	: >'+ 8?� 

'= %N6�� H#M &#j	 : ��(?�6 1'M�0 �� ��5	 1� �&0 m�3+6 �F�6��6�, ���/9 1Q'2 ��
6�.6<� �6��6�, &��2��= [��6� )*3+ X(� :6<6�0 �j�*5V .�:�78>6 "��B	 �/��, ��&~

|/T0����� H#M ���+� A:[> &6�.6 �� 1'3.  6 "b0�?0 �� �<�M6�N 12 �6��6�, 
�C6 )*9 ��(0 .� H#M&*2 6�.6 1'M�0 �� ��F 1= �C6 A/�j0 H&��*,�?70  6 ~�LM H
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�6��6�, �26:� �� ��6*�<>*	 12 &: �/9 %C/70 -'(	 : _�6�.6  6 �<	6*�?	 �: �,6*N 1= 
7C����U m�3+6 A['7#0 � �: c�5706 �C�� .

�+� A:[>�� H#M �&*�?70 12 �/2�0 ��5	 �1Q'2 �#&�� 1>*�?70 &�+� 12 t'80 [��
6�%N6 H�C6 .2 12&� ���� H#M H796� �W&��. �� ��5	 �*&�g	6�.6 : *�?	 ��j0 <%0�= 

3� �6�, )��j7C6 ��/0 �U�;&0 18'2 ���6�2 �6/	<6�.6  6 �*9 @�?0 <� *�?	 &6 �6*2 [��57C
��V .�2 _���+� A:[> 1= �96� 1./	 *�� H#M �&1>*�?70 : )�/J� *�?70 12 �i�� ��5	 �

�&�2 [�� H#M �2 *&��7�� �5V/Z� 12 !*<$�2 �� 1= �A�4�  6 �F<,/(M �: ��3>U *5��0 
�/C&6�9 �� LM 1J>�K0 !_�K�D/+ m��?	 1= &2  6 H&��7�� !�C6 17�� H<H#M @b$�2 

�&('	 ��96� �U : �C6 )*L���T0  6C/�0 LM  6 )��j7C6�*5�6� )��T�6<�/�	 !<H#M 
�&!�F�6��6�, �� ����e���(.

$�2 ���A�4�  6 �F<M],/(�.  6 ]� P/(M 1'3]�'2 : 1#�6��M !~]P/( %N6 ���6�
� H#M&6� ��]8���J0  6 ]�	 )*+�, ]'(&��?0 "��#$ %�V])��)�/3� Ab+6 :�6]1= *

%N6i: �/2[0]&+�, �2 12�S0 1j]'(	 )*&$ %]+ �2 6� "��#], 1>*�?70 )*�]0 �6�]�*F� 
(Solene Le Pautremat, op.cit, 215) 7C6 )�;�6�&��� @�5�m�C �� _����0&�b<

/+�<>� 12 6� ��F6/$ "��#$ 1J>�K0 &6 %�/C �2 1855�&*S	 Y+�2 !�/$ ��)*9 "��#$ *
�� !�/2��V�.6�2�52�A*+ H1>*�?70 �C/	 -C�570 : A E "�06*,6 A�B�6 � �������� !)*

/C !"��#$  6 H7C�= ��.5�&�)H#M %N6 %2�(0 1K(��&�(('	�: )*93F 12&>� H&%
'(	 %2�, "6��#$ 1J>�K0 ��806&�C6 )*S� pF6�� %.H&5\3F D/	 ��&� {�XI2 %��� 

�06 �� �F�6��6�, P/(M A:� `�9��6�6 t'I	 !�8<'(	 �� &��T0  6 !"��#$ %�/C L5�&�
('	 ��C6 )*9 (§ 205, Restatement (Second) of Contracts, Comment D) 12

)*+ )*&(+P/(M  6 <6 �&� H#M %N6 ����. L���T0  6 �Q� "��#$ %&'(	 )*+�, ���6�
 �6��6�, <6�.6 ���C6)*+�, H�6 L2�K0 6��  !!���  �� ��F6/$ ��6*� LM )*��/C �2 5�&�

 A6*,6*5V!*��3� <�&;/'. )��6: "6��#$ ��7#;  6 �&� H#M �2 *��2 1Q'2 )<��N6

 
1- Court of Appeal of Paris (22 June 2001) D 2002, 843, noted by Coulon. 
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��3F !<*�S3,U:u.(�6/5+ 12 �73V �&� H#M %N6  6 _&'W�6 P/(M �� �/.: H�6 �2
�0 ��� "��#$ %&'(	 )*+�, <�5J0�/9 .

(M ��]��N �/a 12 �6��6 P/], {��T	 ��/0 �&� H#M %N6 {]�6� �: �C6 17��W
P/(M*��6� )*&(+ @b7$6 �6��6 P/(M �� %N6 H�6 ����. ��/0 �� ���6� .12 ��57C6 �2 �$�2
 �6/0��� :��x)*&(+ H�6 �2 ��*0 �/��, : �C6 17��; �6�, ����� ��/0 %N6 H�6 1V *�6

 "�+6�0 6� �&� H#M *��2 �6��6�, H&��a5V�6�, "6*�?	 �&� H#M �2 <6�.6 A:[> : *5 <�6�
�0 6� ��J57C6 "��+ : @�+  6 �6/	 ��V)!H&S&� !<*&�9��v �0/3+ *+6/, !���jN �

!�F�6��6�,�}� .()*+ %2�(0 �� �6�, ����� ��/0 �6��6 P/(M �� %N6 H�6 1V *�*(7?0 <6
�C6 17��W�!�C6 17��&� ��T7$6 �&� H#M 12 �N�$ "6��(0 !��*0 �/��, �� qE:6 6��  !
�� YZ2 q�&��h �6/0 ��� :��x�&� H#M 1� �C6 @�+  6 YZ2 .�2 �57J0 ) :�06 @�+ !q��>�h

 �&� H#M ���+� 1� �C6 �TI9 �?j50 %&TZ	 : ��/. �/C)!<*�S3,U <��N6
��3F:��.(

�0 �4� 126�(7C6 �2 *C���(� A�8M6 : "6��(0 �� �0�� H#M 1= �/2 �U �2 �6/	 &�
�8�6��6�, ) /M �� p'#0 *+6/,  6 ��T	 : �C�F�6 12 {�%N6 H"��B	 �/��, �� 

�:�78>6&�*0 �/��, �6/0 �$�2  6 %N6 ��J57C6 : ~])��0 �/\3F ����!w0�6 *�(+ H&)*
�C6 .0�06 1(� ��&� 1&��T0 [��*?70 L<('	 *5��0 �>*	 : �:�G : XG : XB� : ��J=� &_

��6� "b0�?0 �� �&� H#M A:[> �2 �>E�)!<��/5B2 </C/0� H#M&: �/(+ �� �
�6�, !P/(M : 1(� �� �F�6���.(

�2�� H#M %N6 ��J7+6 �:[�6 *&�5J0 �6/5+ 12 ���6�2 <'(	 )*+�, &"��#$ %) 6*�6 12
��J0���� �W&> !�#&A�4� �� H8�F��'(	 )*+�, 1= &�� �M6�N 12 "��#$ %�)*S� 17��

'3Z0 !�C6�6�2 <*&�g	0 ��39 12 )*+�, �0 : �:��6/	'= %N6  6 ��� H#M &��3F 12 �
7�&�C� 1B����.
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�#@#A��)� ��B�) 

�8�A6*,6 )*+�, AbC6 P/(M �� ��3D "�K(#0  6 �C6 .6�*2 )*+�, H�5?0 H�1= �C6 
A6*,6 �/$ ��D 12 �I9 )�; �F*5V: A6*,6 ��/0 �� <� �I9 ��Wm:w#0�&�#.12

	�/N �� m��0 �/a��7S0 1= <6 12 p'+ �2 �2 185��73C o�(M ~>�0 : ��6*� &(�J0&o
�&: �2 1'0�?0 ��6: �#<?,6: ~>�0 !1'0�?0  6 _� : �/9 ��7S0 12 <�3� c/.� �6� m�0 : *

�7S0 !*5= ��7#0 :6  6<�96� *F6/I� :6  6 6� "��#$ 1J>�K0 LM )�;U .��7S0 �;6 �<p>�+ 
+ 12 p'+ �2&J0 �� �/./0 -&��I2 6� �U o!$&+ ��&: ��6*� -�TI9 �;6 ��*0  6 �12 �/
+�J	 "�/N����3D *5V� �$6���  6 _� !��/3f0 12 c/.� LM !���3D ��/0 H6� 15+

�96� *F6/I� )0&1G6�0 `�7��6<:�5?>6 !�!H�!���:���(.

�&>:w#08>�0 12 A6�7M6 �a�$ 12 1(� �� ��3D :&N/T$ ��12 ��I96 m6/06 :
�2 ~>�0 )�;�F : �C6 )*0U �/.:a&�D� : _j� -�p8M !��6��2 �/$ m�0  6 A6�7M6 !�/$ �

12�&>:w#0>� ��3D :&'���6*� .2 12&� ����D� !~>�0 �,: �F !�W�� 1= *F� ���W<
t'	 6� :6 m�0� �C ��D� !*5= �,�� 6� �U ��	��#$ :6 12 1= �C6 )�6� ���2 : �/9 ��6: 

6�2  6 6� X>�0 A6�7M6 !�/$ %3+ H&!�C6 )��2 H7� �� &� 1B�]�. �W��2]6�<�&>:w#0 
3��6 : *��0�3� �I9 H�� ���  6 *�6/	��W<*5= "��#$ 1J>�K0 )1G6�0 `�7��&0 !<6

 !��3F���.(

���  1V pF �	�/N �� ��. �� �06*,6 : *5&S52 A6�U )��6: "6��#$ %2�(0 �� )*��
� �U 1?C/	  6 <�&;/'.5Q*!�0X�/$ ��D �2 <: 1V �j; �6/	 A6*,6�C6 )��V �/n :

2 "��#$ �:�: ) �.6 ��/$&1796��2 �/$ m�0  6 A6�7M6 o,6: �� : )�6� �/$ 12 6� �7S�C6!
�#Vm:w#0)*9 ��6: :6 A6*,6 A*+ 1B&7� �� 1V �	6��#$ �6�J. �C6 �#&� !.

�(� o2�50 ���'= �/a 12 �i:& 1j�����'(	 �� )*&�6/5+ 12 "��#$ %�YZJ0 ~
0 ��$]��/C��2 ]���W� �6�, ]17�C6!6�2�52 �M H]�N p8�Z��5J0 �/T$ �� <�U

3���6/	���� .$�2 H7��; �4� �� �2 �06���T0 ��K0 L`*90 �4� 12 !)�P/(M �� 1= *C�
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0 A6*,6 )*+�, AbC6��6/5+ 12 *�6/	�8���J0  6 �'(	 )*+�, &�6�, 1./	 ��/0 "��#$ %
;&��.

6� m��0�6 �� ��!�/T$ H��/0<TI9 1= �C6 ����W<|U �� 6� �0 X	U ��� 6*�6
'+ :6 :�06*,6 !18'�0  6 d:�$ ��806 pG� �3��0 : *5=�0&��.

��/0 �/T$ ��<TI9 1= �: )*9 ��7��; X	U �� H&+ �� m�M�F� ��806 ���U  6 
1796� 6�*9�2 !�06S� d��$ 18'�0  6 �/"/� _�C :*5V0 ��T, 1= *�*(7?0 ��(� !j75�

�C6)9&C/a ��d !@b$ !�!��� (� L'?	 �/T$ �� :�� 1&$�2 : ��6� �/.: �4� :� [�
5n �� 1= *��6� ��(7+6&7>�M H���3� �,�C 1��/9)!��3F���jB� H#M *3Z0 ���F6/. !

d !Ab8>6��!��(�5J0 �2 �06<��(� �/�S0 �4� <0�06 &� !1�� 1&0 �,�C [����;)L(Z0
'M�6�9 !�E6 od !AbC�!���'M 10b+ ��d !A�8ME6 *+6/, !�!��� P��N *3Z0 �

��M:��d !P��T>6 1(� !��!��.(0 ��&��(� ��<� 10�+ &3F [&�C6 )*9 `�K0 m/, :� H
)5�3>6 !106*, H26�d !�!���[B>6 H3M�>6*J+ ���<'+ 1(j>6 !�d !1?2�E6 -F6�3>6 �!���.(

�W�� !�TI9 �;6 �C6 H&5\3F<2 6� *9�2 HQ30 :6 <6�2 |U  6 d:�$ : � 6*��&2 |U 1
�06�/9 P�G : *��&� �:�&2 �U  6 �/$ ��&7$6 12 !�0 �,�C :��F 1�� : ��T, 1V 6�n �/9

 �C6 )��7�6 P�j	6 <: �/$ %3+ 1B&7� �� :6 "/�)'M L(Z0�6�9 !�d !AbCE6 ov!�r� �
'M 10b+�d !A�8ME6 *+6/, !�!xux(.

0 �4� 12�*C�!(+&)*6<� 1= �0 �,�C 6� 1�A6*,6 )*+�, 12 ��57C6 : �C6 1./0 *�6�
3F&7� H&� �� 6� 1B��96� *F6/$ .�U �2�/=�0 1'�06 �� 1= �N /Z� 12�A6*,6 )*+�, {

> !�C6 )*S� )��J0��& 6 H8 5n ��(� "6��J+&7� H&1B6<0 �96��2 ��/9 .�� 1�/3� �6/5+ 12
TI9 �/T$�806 pG� 12 1= !*5= "/� : ��6� )�W� 18'�0 �� 6� �/$ !X	U  6 d:�$ ��

: 1= �C6 )*9 17j;<'+ �2 &A6*,6 �/$ _j� 1)��V�C6 )'M L(Z0�6�9 !�!AbCE6 o
d�!���D�(>6 ��d !|��3>6 !d6�J>6 H26 �!���9 �&C/a ��d !�/#J0 !�!��10b+ �
'M��Z	 !�d !A�8ME6 ��!����9 �&��h *�?3> `�9 !d !1��!��.(
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$�2���� �W&�T	 [�)��= {5n �� 1= *�6&?D: H&7�#= 1� !�C:6 �/$ 12 *57#0 !"/� �
�C6 )*58�6 X	U �� 6� :6 1=)'M 10b+�d !A�8ME6 *+6/, !�!���.(

2]$��TI9 ���; X	U �� 1= 6� ]12 : )*0U ��706 pG�]18'�0  6 d:�$ ��8!�U �� 
,�2�"/� _�C : )*��0)��V6#= *5��0 !�C�17#�6� _�C : )*9 d��$ X	U  6 1=*�6

6 �2 : �C6 )*9 �U %$6� q6�*B0�� ^�C6 H�� 1&0 �,�C [��/9 )��M:� P��N*3Z0�1(� !
d !P��T>6��!��.(6 ���� m��0 H&5B0 A6*,6 [�'+&('	 ��3D �(#0 1��C6 )*9.

178�6<�2 1= �7#�)��96 �U 12 �V6 !����0 �� 1= �C6 Hm�F<TI9 A6*,6 !�/=�0 �
 ��?0 �� 1=�, ��]�6� ��;]�6 -JC !17]6[�0 ��D X]��	 !�/9 *M<2 1= ]:6 ��0 1

0���T0 _� !*0�B�6��/2[0 L�0 6��6/	 !YZ2 c/D/0 �2 �5?�'(	 "�:�D & 6 "��#$ %
/C<#=� ��?0 �� 1= �!17��; �6�, ����V L&JK	 : 1#��(0.

�/�S0 �4� 12 1./	 �25n �� 1= &��6/0 H<� !��T, �2 ):b+ �� 6� 1&0 �,�C [�: *�6�
6���T0 185�#2 1= �C6 ��#�6 _j� �2 ��6: "6��#$ 12 �i�� �/2[0 L&c��9 1./	 ��/0 ��

0 !�C6 )�/2�, 12 �/=�0 �:�� �� 6� ��3D �/(C �6/	&/>:6 ^��>�0 "6��#$ �� !���&[
�� ��/0��6�, �� �6� .� 12��F HIC �W�; )�;�6�2 18'�0  6 [< �����>: !*9�2 H830 )*�

5n&06*,6 H�� %3+ 12 6� &>�0 "6��#$ : ��:����T7,6 :< 1J>�K0 ��806 !�/9 %3Z70 ���
�96� *F6/I� 6� )��6:.

�0 H�6�2�52�6/	 1J5.  6 �Q� !"��#$ %&'(	 )*+�, 1V �j; A6*,6 �'V )*+�, <�F�C6 
�0 6� A6*,6 )*+�, :�6/	�'N6  6 �Q� �6/5+ 12 %&'(	 )*+�, �,/(M : ��(� ���J0 H��	

 |/#Z0 �6��6 P/(M �� "��#$��V .

)��0����0 {��T	 1&0�06 <��(� �4� ����� �2 !�0bC6 "6 �B0 �/��, 1V *5V»��
H9:� 1V <��6/0 1&'V)*�+ )*55V�0 ��I96 -&CU : t'	 �6� : �6�� <6�2 �F6� *��2 *9�2

&CU "�B�-H9:� 1��; : *9�J� ��;*��*55V�)*�+ X	U *F6/I� �6��/2«.
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�8��4�  6 �	��12 |�G P/(M �� ) :�06 : )*9 `�K0 P/(M 1j#'� �� pF� /� ��,  6 1= 
��7#; "*9��C6 17��!'Z	 &��T7,6 %<P/(M �C6 .6 ��� 6 ��5	 P/(M 12 !��W� H
6��= @*F 1J5.����T7,6 <0 )�W���/9 .��	 1(2�C�I�'Z	 &��T7,6 %<� 12 P/(M &@/#'

���)*6�;<pF� /� ��, �5?�0�. ��2 A�752 0�< �C��V6*M <6�2 <�6[26 6� P/(M 1V ���;
�0 1?0�. <6�2 �7S&2 �?j50 -#V : 1?0�. ":�h <6�.6 <6�2 1'&C: 6� P/(M : *57#�6�

 m/0��»6*?	 H��7S&2 <6�2 �7IJ9/$ H��7S&21?0�. �6��6 �«�0 ���?0*���V )����	 !�'V
 !|�G �,/(M <�/�	 �T7I0}��(.

6 �6�6*��a �4� 12��4� H��5J0 ��5	 1<'(+ �*+6/, �&>:w#06��= !����T7,6 <�C6 .
7C���,b$6 :�0�3	 ��/2 ��F���� : *+6/, <+�37.6 �,/(M :��2��5J0 �2 *<'2�, &: �
��6/	��6[�6 �� ���U �":�h XB5C 1?0�. &�/9 )* .>�&�6�,�2 %<A�4� �&>:w#0�*0 �6�H

5n 1= �C6&0�4� H�[F c/3B0 �15�F<0 XF�= 6� ��6/M �6  6 : *F���a H�12 �B50 L
6[�6�0 ":�h X��/9 .�C��F���� : *+6/, �<,/(M ��&3F 12 [&6�2 ��C6 m6/50 H<1�/3� 
>�&3C� 12 %&8>�0 H7$�59 �&N/T$ ��P/(M �C/	 6��=����T7,6 <�C6 !��:*2 6�

 !~>�0�/.: �FE�=<6�2 *539 �6 <2/'K0 1?0�. &j50 ��[F :��/n : ��6� )6�3F 12 15
[F��6�,�2 15<8>�0 A�4� &N/T$ ��[F  6 �73= �15�F��>� 12 1= �C6 &5n ��/J� %&H

0�4��0 1?0�. 1./70 �6 !�/9�6[�6 12 �B50 : �C6 6��= �U ��B�0�. ":�h X: 1?
TI	&6��= �<0 o2�50 ��/9 )��2�5�1j#'� !�&>:w#0�*0 �!���.(

'(	 )*+�,&� "��#$ %&� ^�C6�2 [�)�;*�./	 %2�, )*9 ��&1�C6 � 6�����F<)��6: 
[F ��I96 12�15'=�1?0�. �('	�0�/9 ��/3� t'80 :�����"�06*,6 A�B�6 12 )*

6�2 @��?70<�&X;&�<�#$ �:�:  6 : "��0  6 H7C�= �&12 "��#$ XF�= -./0 !�U �6[
 1?0�.�0�/9��T7,6 o2�50 @b	6  6 :<;/'. &�<0�5V*.*(� "�/N �� o,6: ���66�H

 ��I96 !)*+�,�����2 "�0*N �:�:  6 )*&;/'. �7S&�<3���	 *���=H�6 1V *5�6/72
2 "��#$&�7S<������5V7� �� *5&[F 1B�15�F<��T7,6 <2&�7S<	 1?0�. 12 ]3Z&%
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0���;�*.>� 12&��T7,6 p�0 ��8'3+ %<6�)�;�6� 1= �C6 )*+�, Hm�3+6 : m/J, 6� �U �F
0�5VH0�= A�4� �� : *5 �6/5+ 12 E�'= )*+�, ~����&>:w#0�*0 ��6��6�, :<�6/, :&H
���17�� )*9 �C6 (Kontorovich, the Mitigation of Emotional Damages, 499).

6��=����T7,6 <'(	 )*+�, &>��0 ���:U �2 "��#$ %�0 H9:� �7�2 ��/9 .5= ���&p
�;��=<�G "�/N 12 �0����= �C/	 !��6��6�, A�3	6  6 %J, m�C ~&�/��,���/9 d6�$6 

�6/, L2�K0&0 �;��= H�,�2 "*0 P/(M A�3	 *�6/	�1J>�K0 �0����=  6 6� �/$ �6��6�, )*��0
*5V .m�M: �/��, �;6 <6�2 @��?70 "�06*,6 A�B�6 12 t'80 6� <:6 *58� "��#$  6 H7C�= 

0�"*0 12 *�6/	�6 �:*2 m�C ~���= 185<�� 6� �/$ P/(M *F� A�B�6 ����5V��T7,6 : *
6 �� 1?0�.��  6 "*0 H&:�<6 1= *9 *F6/$ A:�Z0 �;��= �TI	 : ��=�: LK50 �2 �06 H

��; �C %(+<��6*� .��>�M �'(	 )*+�, m�3+6 �2 1=&�2 )*9 d6�$6 �;��= "��#$ %�*
� ��= 1�E/(?0��W</B7#. 6� *5V>�?� 12 m/�S0 :&*. ��7� �� : �/9 *& 6 1?0�. 1B

)��2 :6 "���0 : �TI	5\3F !*9 *F6/$ *50&�73= "��#$ �6�J. 12 �0����= H<
0 : *9 *F6/$ A/8Z0��'J0 *�6/	�7� �� 1= 6� &+6 1B'(	 )*+�, m�3&12 �73= !"��#$ %
1��N : 17$6��� �;��=/.��)*9 !>/	 1$�n �� &�0�C *�1�6�;<5V7� �� : *&6  6 1B�H

� ��Z>&2 1?0�. o��50 [&	 �7Sg0&H0 )�:[�6 1?0�. ":�h �2 : )*9����;.

6 12 1./	 �2�H0�= �� ) :�06 185C: �/a 12 ��T7,6 E&� �/j� P/(M �� o&)��= 6* �C6 :
,/(M *+6/, ��=6���T7,6 %��#0 12 1./	 �2 <'Z	 &0 %�7M : �/9�)�;�6� !6�U �:*N �� �F

��T7,6 ��Z>  6 6� )*�:�� c/D/0<�&0 �6�, 1./	 ��/0 [���T7,6 {>�T0 !*5F�<�8� 6
��J0�'N6 �'(	 )*+�, &6 �� "��#$ %�,/(M A�4� H��C6.

5\3F &2 "��B	 P/(M �� H&H'3>6� %&��T7,6 {>�T0 [<��J0  6 �6 p�0 �)*+�, H�('	
�0�/912 :3F&>� H&2 p�0 ��5C6 �� 1= �C6 %&H''3>6�)*+�, �M6�N 12 �, )*9��&)*9 *

�C6 .0 1�/3� �6/5+ 12w2 1#C&H''3>6��~N/T$ P/(M ���= �$6/���D/	 �� &{
3C���F�6��6�, m/N6  6 �/$ <��B	 <2&H''3>6���)��0 %'(	 )*+�, 12 �/2�0 &"��#$ %
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�e�e�0 Ab+6 ���6� 1V»��T7,6 �4�  6<� m/(?0 &: 10*N �� �/9 )�6� ) �.6 1= �#
 �����a  6 �C6 )�/2 H830 1= �'(	 @��?70 : m/(?0 "�06*,6 L&6[�6 �/9 )�6� %�S�

�/9 %N�M«),b$6�!�F�6��6�, m/N6<��B	 <2&H''3>6�!��x(.

6 P/(M �� �06�3� �6����T7,6 {>�T0 ^�C6 �2 6� YZ2 ��/0 )*+�, �6/	<./	 &1�V�
 �$�2 6�]�F�/S= @b<2�G ���T7,6 ��W�  /5F �0 P/(M �� <17��W� %89 P/(M 12 

�C6 .<��� o��50 : {>�T0 �2 A*(0 �?3. o��50 AbC6 P/(M �� 1Q5�6 12 1./	 �2 17J>6
�C6!�0 �4� 12 � 1?0�. {>�T0 �6/72 *C� |/#Z0 "��#$ %&'(	 )*+�, ���J0  6 �Q� 6

�0 |�B�6 1?0�. o��50 : {>�T0 1V 6�n !��V *5V 1V ���  : ��D %2�(0 �� 1?0�. ��I96
 �U 1?C/	  6 <�&;/'. 12 A6*,6 : 17#S5� A6�U )��6:5V*5.

	1:D$

��6� �/.: �4� @b7$6 "��#$ %&'(	 )*+�, <�5J0 ��/0 �� _&'W�6 P/(M �� .0 �$�2 <�5J
 �&JJC 1K26� 6� )*+�, H�6�0*5�6�L���T0  6 6� �U �7M :('	 �&JJC 1K26� �'V )*+�,�

�0 %2�(0 �� !*55V)*+ <6)*&(+ H�6 �2 �4� H�6  6 ��(7�6 �2 1V *�66�2 A E "�06*,6 A�B�6<
;/'.&�<�:�:  6 ���F6/$ �C/	 "��#$ 1?C/	 �� ������� %2�, )*&X2&5�: !�C6 

$X&� 17��� %&'(	 �6[&0 12 6� "6��#$ )*�6/ �5&2)��V %&'(	 )*+�, <�5J0 H�6�2�52 !�C6 
X&� %2�, 1��4� "��#$ �5&2 ��/2 ��D�C6 .5\3F&H�8�����J0  6 �W�'N6 �!)*+�, 

�C6 )*9 17��; �4� �� �U <��T7,6 ��6��V.

+ �&JJC 1K26� *��2 6� )*+�, H�6 �'N6 <�5J0 �6��6 P/(M ��6�n !��V �6/5 A*+ 1V
 %?� H&2 �&JJC 1K26� !"��#$  6 H7C�V ��. �� ��F6/$ �C/	 @��?70 "�06*,6 A�B�6

�0 oK, 6� ���  �2 ��D %0�+5V*.X&� %2�, "6��#$ �:�: 1Q5�6 12 1./	 �2 H&5\3F !<�&;
X&� %2�, @��?70 �/a 12 )*�6/$ �C/	 �5&2�#&�X&� �&'2�, 1��4� !��D �5&2!�0*�6/	

��&; �6�, )*+�, H�6 <�5J0 .

H�6 �/.: �2 [&� 1&0�06 1(� �� �06 !�C6 17��W� �6�, �C��2 ��/0 "��#$ %&'(	 )*+�, 1V
 -&J#	 )*+�, : A6*,6 )*+�, �2 P�JK�6 %2�,�C6 .%&'(	 ��. �� ��F6/$ A6*,6 A*+ o,6: ��
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"��#$!�0 oK, 6� ���  �2 )*�6/$ %?� H&2 �&JJC 1K26� 5V��5n !* 1V <��/0 �� ��(� 1V 
���  <6�2 X	U  6 �6�� :  6�7M6��Q06 )*�� *9�2 �����06*5Q� �6�� <: !H9:� 6� X	U )*55V

�3� H0�D*5�6�.

�C���J0 ���4� 1'3.  6 YZ2 ��/0 )*+�, �T(	 1&� H#M %N6 : ��7S0 �&� �&�2 [
0 )*+�, ��J7+6]�6[�6�3� : *���� 6� ���U �6/	�)*;]= �2 : ���]�j���J0 ��`�K0 *9)!

�/��,0 �6�;�38M oD: 12 �J#� *�6/	�'=�'(	 )*+�, �/T$ �� &A6*,6 %*5V : �:*M :
�IS0 6� �U ��hU� �C.
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��S7�6.
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