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1. Investigating Violations of International Law in Armed Conflict, Harvard National Security Journal, Vol. 2.
2. Michael N. Schmitt

Ll cplan g olKisly 3gis 5.Sild oges Mol (3ai> Sl
ahmad_f_2005@yahoo.com oy o> 13 ks ) .3
4. Amnesty International, Operation “Cast Lead”: 22 days of Death and Destruction (2009), available at
http://www.amnestyusa.org/upl oads/mde150152009en.pdf; Human Rights Watch, Rain of Fire: Israel’s unlawful
use of Whith Phosphorus in Gaza (2009), available at http://www.hrw.org/en/reports/2009/03/25/rain-fire; Human
Rights Watch, Precisely Wrong: Gaza Civilians Killed by Israeli Dronelaunched Missiles (2009), available at
http://www.hrw.org/en/ reports/2009/06/30/preci sely-wrong-0; Human Rights Watch, White Flag Deaths: Killings
of Palestinian Civilians During Operation Cast Lead (2009), available at http://www.hrw.org/node/85014; Human
Rights Watch, Rockets From Gaza, Harm to Civilians From Palestinian Armed Groups Rocket Attacks (2009),
available at http://www.hrw.org/node/84868; Human Rights Watch, “I Lost Everything”: Israel’s Unlawful
Destruction of Property During Operations Cast Lead (2010), available at http://www.hrw.org/node/90334.
5. Human Rights Watch, Turning A Blind Eye: Impunity For Laws-Of-War Violations During the Gaza War
(2010), Available at http://WWW.HRW.ORG/NODE/89575 [hereinafter Turning A Blind Eye].
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1Sy
State of |srael, the Operation In Gaza, 27 December 2008-18 January 2009: Factua and Legal Aspects (2009), available at
http://mww.mfa.gov.il/NR/rdonlyres EBOE699D-A435-491B-B2D0-017675DAFEF7/0/ GazaOperation. pdf; State of
lsrael, Gaza Operations Investigations: An Update, (2010), available at http://mww.mfa.gov.il/NR/rdonlyres/S8E841A98-
1755-413D-A 1D2-8B30F64022BE/0/GazaOperationl nvestigationsUpdate.pof.
by 0 o)l ligiog Cundy & ofigds 45 2905 pditte Sllas 8,3 1y 353 (5)l3S ag 2010 &5 5 Ll
State of Israel, Gaza Operation Investigations: Second Update (2010), available at http://www.mfagov.il/NR/
rdonlyres/1483B296-7439-4217-933C-53CD 19CE859/0/GazalUpdateJuly2010.pdf.
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Government Establishes Independent Public Commission, Israeli Ministry of Foreign Affairs (June 14, 2010),
http://www.mfa.gov.il/MFA/Government/Communiques/2010/I ndependent_Public_Commission_Maritime_
Incident_31-May-2010.htm. For discussion and criticism of such commissions, see Philip Alston, Report of the
Special Rapporteur on Extrajudicial,Summary or Arbitrary Executions, U.N. Doc. A/HRC/8/3 (May 2, 2008).
6. Israel’s Report to the UN Misstates the Truth, B’tselem (Feb. 4, 2010), http://www.btselem.org/English/Gaza_
Strip/20100204_|sraels Report_to_UN.asp.
g Lagley ol aslag8 Jali |) S olise 3 Olilyw Colin con bl s & Clidod & 59 cpl wizzes plojle cul o
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7. Human Rights in Palestine and other Occupied Arab Territories: Report of the United Nations Fact Finding
Mission on the Gaza Conflict, 1620, U.N. Doc. A/HRC/12/48 (Sept. 15, 2009) [hereinafter Goldstone Report].
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H. Res. 867, 111th Cong. (2009). See also Laurie Blank, The Application of IHL in the Goldstone Report: A
Critical Commentary, 12 Y.B. Int’| Humanitarian L. (forthcoming 2010).
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8. G.A. Res. 64/10, U.N. Doc. A/RES/64/10 (Dec. 1, 2009).
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G.A. Res. 64/10, supra, at 5.
G.A. Res. 641254, 5,5 1S5 1, 395 canlgs )d 1503 51 oges oo 35 2010 & 98 5>
U.N. Doc. A/IRES/64/254 (Mar. 25, 2010).
9. Follow-up to the report of the United Nations Independent International Fact-Finding Mission on the Gaza
Conflict, H.R.C. Res. 13/9, U.N. Doc.A/HRC/RES/13/9 (Apr. 14, 2010).
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U.N. Doc.A/HRC/15/50 (Sept. 21, 2010) (Advanced Edited Version) [hereinafter I nvestigations Report]
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12. Ibid., at 3-11.
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13. Human Rights Watch, Promoting Impunity: the Israeli Military’s Failure to Investigate Wrongdoing (2005)
(sl v Sliss o ys))55 51 slasl); Issue Brief: Getting to the Truth through an Independent Commission of
Inquiry, Amnesty International, http://www.amnestyusa.org/war-onterror/page.do?id=1541004

14. Hague Convention (IV) Respecting the Laws and Customs of War on Land, art. 3,0ct. 18, 1907, 36 Stat.
2277, 207 Consol. T.S. 277.

15. Treaty of Peace with Germany, art. 228-29, June 28, 1919, 2 Bevans 43, 11 Martens Nouveau Recueil (ser. 3)
323, 225 Consol. T.S. 188.
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16 . Onthetrials, see Claude Mullins, the Leipzig Trials: An Account of the War Criminals' Trials and Study of
German Mentality (1921).
17. Declaration of Four Nations on General Security, Oct. 30, 1943, 9 Dep't St.No. 307(1943) (Moscow
Declaration on Atrocities).
18. Control Council Law No. 10, (1946) (Ger.).
5 095 iy o oete VUL JKette 3 () i it 35 ol Jdl Jghns o e J 55 (sly3 by 056 0
i colis slaolaly o Mol iy olls o851 I Jatue 457 25 oo ojlal 0aiS Jlaisl (slayeuiS 5l Sy a4y g5l ) g dwsl B
S S
wlr o olysds) w9 0esSipe & G (LA8 oo 31 o8 (815 slaalSals > (i b laSlors jl gl 19
el )3 (S5l mlz el S8 sligd 10 8 las 8 A8 155 52 352 0,85 (2> o g yeed e il b o> Sig e
xS0 598 )3 2 83l y3 odiiy 8 (Sio wlyz bl ool )3 (cdhaie ) pased o olKin g 48 ,F Jlai 3 1, b &,
8153 3l Al e — 0dSgp oy o adlato o Buleyd b ddlaie ] cgd g 43 lid gt (6,500 dibaie b ol I e
Ll pya o) 3 &S (ladlaia b (9uiS & cdaS o (gl g 1S cudldjl |y (g 45 08 anlgs 0 315 13 o o jass oS (glailaie
Gl i 250 azed &5 03k ol ol g2 g5 S Ko) 9900 dihaie o] ko) oS (lsS > iz D i85 Casl 03l
o83loy3 4ol b ol 48,3 4135 15 5 )90 (o 5| gt ()9S b el 13 b Mg oollis o8y y3 codlges (Il (glp b 4aSTlxo
(595 B acSloxs (sl (g9 hisoS 4 Capnd
Control Council Law No. 10, Ibid., art. IV.1.
20. Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis Powers and
Charter of the International Military Tribunal art. 1-3,Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279 [hereinafter
IMT Charter]; Charter of the International Military Tribunal for the Far East at Tokyo, Special Proclamation by
the Supreme Commander for the Allied Powers at Tokyo, Apr. 26, 1946, 4 U.S.T. 27,T.I.A.S. No. 1589.
21. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, art. 49, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31[hereinafter GC 1]; Convention for the Amelioration of
the Condition of the Wounded,Sick and Shipwrecked Members of Armed Forces at Sea, art. 50, Aug. 12, 1949,
6U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter GC |1]; Geneva Convention Relative to the Treatment of Prisoners of
War, art. 129, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S.135 [hereinafter GC I11]; Geneva Convention Relative to
the Protection of Civilian Persons in Time of War, art. 146, Aug. 12, 1949, 6 U.ST. 3516, 75 U.N.T.S.
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287[hereinafter GC 1V].
22. GCV, supra note 21, art. 146.
23. GC |, supra note 21 art. 50; GC |1, supra note 21, art. 51; GC |11, supra note 21, art.130; GC 1V, supra note
21, art. 147.
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Rome Statute of the International Criminal Court art. 8, July 1,2002, 2187 U.N.T.S. 90 [hereinafter ICC Statute].
On the distinction between war crimes and acts that merely violate IHL, see Hersch Lauterpact, the Law of Nations
and the Punishment of War Crimes, 21 BRIT. Y.B. INT'L L. 77 (1944); Yoram Dinstein, the Conduct of
Hostilities Under the Law of International Armed Conflict 263-66 (2nd ed. 2010).
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25. GC IlI, supra note 21, art 127; GC IV, supra note 21, art. 144; Protocol Additional to the Geneva
Conventions of 12 Aug. 1949, and Relating to the Protection of Victims of International Armed Conflict, art. 83,
June 8, 1977, 1125 U.N.T.S. 3 [hereinafter AP I].

26 . International Committee of the Red Cross, Commentary: | Geneva Convention For the Amelioration of the
Condition of the Wounded and Sick Armed Forces in the Field 366 (Jean Pictet ed. 1952) [hereinafter gci
Commentary].

27 . Ibid., a 365-66; Int'l Comm. of the Red Cross, Commentary: 111 Geneva Convention Relative to the
Treatment of Prisoners of War 623 (Jean Pictet ed. 1960) [hereinafter GC Il Commentary]; Int'l Comm. of the
Red Cross, Commentary: 1V Geneva Convention Relative to the Protection of Civilian Persons in Time of War
592-93 (Jean Pictet ed. 1958) [hereinafter GC IV Commentary].

28 . GC | Commentary, supra note 26, at 366.
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Ibid., See adso Int'lcomm. of the Red Cross, Commentary: || Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea 265 (Jean Pictet ed. 1960);
GC IlICommentary, supra note 27, at 623-64; GC IV Commentary, supra note 27, at 593.

29. GC IV Commentary, supra note 27, at 588 (citing Draft Code of Offences against the Peace and Security of
Mankind, art. 2 (13), in Rep. of the Int’'| Law Comm’n, U.N.Doc. A/2693 GAOR, Supp. No. 9, at 9 (1954).
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30. ICC Statute, supra note 24, art. 25.3(b); Statute of the International Tribunal for Rwanda, S.C. Res. 955
annex, U.N. Doc. S/RES/955, art. 6(1) (Nov. 8, 1994)[hereinafter ICTR Statute]; Statute of the nternational
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia Since 1991, U.N. Doc. S/25704annex, art. 7(1) (May 3,
1993) [hereinafter ICTY Statute]; Icrc, | Customary International Humanitarian Law Rule 152 (Jean-Marie
Henkaerts & Louise Doswald-Beck eds. 2005) [hereinafter CIHL].

3 il e (b g s > Lawgs il ol 31
Feb.20-Mar. 29 1974; Feb. 3-Apr. 18 1975; Apr. 21-June 11 1976; and Mar. 17-June 101977.
32. AP, supra note 25, art. 1.2; Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts, art. 1.1, June 8, 1977, 1125 U.N.T.S.
609 [hereinafter AP 11]
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33. API, supra note 25, arts. 85, 87-89.

34 Ibid., art. 87.

35. INT’L COMM. of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (Y ves Sandoz et al. eds. 1987), 3562 [hereinafter AP Commentary].

36.- Ibid., 3550.

37 . Ibid., 3553; Michael Bothe, Karl Josef Partsch & Waldemar a. Solf, New Rules for Victims of Armed
Conflict 528 (1982).
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Charlie Savage, Case of Soldiers Accused in Afghan Civilian Killings May Be Worst of Two Wars, N.Y. TIMES,
Oct. 4,2010, at A9.
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Joint Letter from John Bellinger and William Haynes to Jakob Kellenberger on Customary International

Humanitarian Law Study, 46 |.L.M. 514 (2007).45 CIHL, supra note 30, rule 158.

48. CIHL, supra note 30, rule 158.

49. Convention on the Prevention and Punishment of the Crime of Genocide, art. IV,Dec. 9, 1948, 102 Stat. 3045,

78 UN.T.S. 277.

50. Convention for the Protection of Cultural Property in the Event of Armed Conflict, art. 7, May 14, 1954, S.

Treaty Doc. No. 106-1 (1999), 249 U.N.T.S. 240; Second Protocol to the Hague Convention for the Protection of

Cultural Property in the Event of Armed Conflicts arts. 15-17, Mar. 26, 1999, 38 |.L.M. 7609.

51. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, art. 7, Dec. 10,

1984, S. Treaty Doc. No. 100.20, 1465 U.N.T.S. 85.

52. Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons

and on their Destruction, art. VI11(1), Jan. 13, 1993, S. Treaty Doc. No. 103-21, 1974 U.N.T.S. 45.

53. Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May Be

Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, Amended Protocol 1l art. 14, May 3, 1996,

351.L.M. 1206.

54, Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and

on Their Destruction, art. 9, Sept. 18, 1997, 36 |.L.M.1507.

55. Convention on Cluster Munitions, art. 9, Dec. 3, 2008, 481.L.M. 357.
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56. ICC Statute, supra note 24, pmbl.

57. G.A. Res. 3(1), U.N. Doc. A/RES/3(1) (Feb. 13, 1946).

58. G.A. Res. 2338 (XXII), A/RES/2338(X XIl) (Dec. 18, 1967); G.A. Res. 2391 (XXII1), AIRES/2391(XXI11)

(Nov. 26, 1968); G.A. Res. 2583 (XX1V),A/IRES/2583(XX1V) (Dec. 15, 1969); G.A. Res. 2712, /RES/I2712(XXV)

(XXV)(Dec. 15, 1970); G.A. Res. 2840 (XX V1), A/IRES/2840(XXVI) (Dec. 18, 1971); G.A.

Res. 3074 (XX VII1), A/RES/3074(XXVI11) (Dec. 3, 1973).

59. G.A. Res. 60/147, Annex, 3, A/RES/60/147 (Dec. 16, 2005).

60. War Crimes Act, 18 U.S.C. § 2441 (2006).
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U.S. Navy, Nwp 1-14m, the Commander’s Handbook on the Law of Naval Operations, 6.1.2.1 (2007) [hereinafter

NWP 1-14M].

62. Ibid., 6.1.3.
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63. U.K. Ministry of Defence, the Manual on the Law of Armed Conflict 438 (2004), [hereinafter U.K. Manual].
64. Ibid., 6.1.2.

65. Memorandum of Understanding on the Application of International Humanitarian Law between Croatia and
the Socialist Federal Republic of Yugoslaviaart. 11, Nov.27, 1991, quoted in CIHL, supra note 30, at 3946.

66. Agreement between Representatives of Mr. Alija Izetbegovic (President of the Republic of Bosnia and
Herzegovina and President of the Party of Democratic Action),Representatives of Mr. Radovan Karadzic
(President of the Serbian Democratic Party),and Representative of Mr. Miljenko Brkic (President of the Croatian
Democratic Community) art. 5, May 22, 1992, quoted in CIHL, supra note 30, at 3947.

67. CIHL, supra note 30, at 609-10.

68. GC | Commentary, supra note 26, at 367, GC IV Commentary, supra note 27, at 594.
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177. Dep't of Defense Directive (DoDD) 2311.01E, DoD Law of War Program, May 9, 2006, 4.4-4.5.

178. Ibid., 3.2; Lloyd J. Austin 111, U.S. Dep't of Defense, Chairman of the Joint Chiefs of Staff Instruction

5810.01C, Implementation of the DoD Law of War Program, 5 (2007).

179. Dick Jackson, Reporting and Investigation of Possible, Suspected, or Alleged Violations of the Law of War,

Army Lawyer, June 2010, at 95, 98.

180. Dep't of Defense Directive (DoDD) 2311.01E, supra note 176, 6.3.

181. Ibid., 6.4.

182. Ibid., 6.5.

183. Ibid., 6.6.
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192. Freedom of Information Act, 5 U.S.C. § 552 (2006); Privacy Act, 5 U.S.C. § 552(a) (2006).

193. Air Force Instruction (AFI) 90-301, supra note 189, 2-45. See UCMJ art. 31, 10 U.S.C. § 831 (2006); U.S.
Const. amend. V.

194. uCMJart. 15,10 U.S.C. § 815.

195. The Military Commander and the Law, supra note 189, at 156.

196. Major General Antonio M. Taguba, Article 15-6 Investigation of the 800th Military Police Brigade 3 (2004),
available at http://www.npr.org/irag/2004/prison_abuse report.pdf; Ltg Anthony R. Jones & Mg George R. Fay,
Army Regulation 15-6 Investigation of the Abughraib Detention Facility and 205th Military Intelligence Brigade
(2004),available at http://news.findlaw.com/nytimes/docs/dod/fay82-504rpt.pdf.
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197. 193 Air Force Policy Directive 71-1, Criminal Investigations and Counterintelligence, 1.4.2 (2010); Air

Force Instruction 71-101 (Vol. 1), Criminal Investigations (1999).
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UCMJ, 10U.S.C. §819.

199. Air Force Instruction 51-201, Administration of Military Justice (2007) [hereinafter AFI 51-201].

200. MCM, supra note 187, RCM 1101-07, 1201-05; AFI 51201, supra note 198, ch. 9
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201. AFI, 51201, supra note 198, 5.9.

202. Ibid., 5-1, 5-3.

203. MCM, supra note 185, RCM 109.

204. 1bid., RCM 104.

205. LisaMagarrell, International Center for Transitional Justice: U.S. Inquiry Into Human Rights Abuses in the
“War on Terror” 11 (2008).

206. Dep't of Justice, Office of the Inspector General, A Review of the Fbi’s Involvement in and Observations of
Detainee Interrogations in Guantanamo Bay, Afghanistan, and Irag (2009).

207. Dep't of Justice, Office of the Deputy Attorney General (David Margolis), Memorandum of Decision
Regarding the Objection to the Findings of Rofessional Misconduct in the Office of Professional Responsibility’s
Report of Investigation Into the Office of Legal Counsel’s Memoranda Concerning Issues Relating to the Central
Intelligence Agency’s Use of “Enhanced Nterrogation Techniques’ on Suspected Terrorists (2010), available at
http://judiciary.house.gov/hearings/pdf/ DAGMargolisMemo100105. pdf; Dep't of Justice, Office of Professional
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Responsibility, Investigation Into the office of Legal Counsel’s Memoranda Concerning Issues Relating to Central
Intelligence Agency’s Use of “Enhanced Investigation Techniques’ on Suspected Terrorists (2009).

208. Dep't of the Army Headquarters & Marine Corps Combat Development Command Headquarters,
Counterinsurgency, FM 3-24, MCWP 3-33.5 (2006) (“COIN Manual™).

209. Jackson, supra note 178, at 98 (citing Chessani Article 32 Investigation Officer Report).
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216. Israel’ s Report to the UN Misstates the Truth, supra note 6.
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