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27. Walford v. Miles [1992] 1 All ER 453, House of Lords

1391 pGws) /¢ adlow (,508s Alas aslolsg % 88



D i oa s s Jool ) il (ool ) Copon] SMolne (o3laill din )y 45 Bois (slapllas j
B9 () 4 Cam il BB plyinl ol 831)) (31T (sl o lizan TVl o cinl 2920l
T s 68 5 pSee

s ual 035 Jlos] i ple 2y b el Loyl lis & (ol 5 o (Bgi> 0gid s
oSl Bgin» 1S o L pdgn |y el cul 25 o0 B Sl 3)90 5 by pegad cnl > el &S
&b 3 ) (% ol bl wy cos i wlo core Syl iz 4 daile |y 293 (padio 5kt
Ol¥ie pegad (il 3 Slolp sl Jle Cunl 03l g 09500 (e g o oaiply CUSe 4
o) el byl 3yl e 11y Lo b S e ablie vy S @ Molao b Ciluail ) sy 31> )
Ay (plopid (Soded byda o)lel lasly)l5 5l (lojly S5 pogas )3 5 Culsiune jl cublae by s
L)l cnles 3k ) Mo 1S o Wl dige cul 13 1) 355 (B (930 5)b 4w YpelS o
0133)5 (o g glaio iyl ] 53 4 lwala)|E il Jgog byt b )05 Coipme 41 p o jl &S
D05 s 3 g0 55 5 conl (Penalty Clause) s ai (i o5 @ly o Ll

3 Se g e 3535 IS ol ety Sy Sy Bials aiigan Ll o5 sl Jooly )
1348 5laj U 50 Gyl Loy aboles gilio 5 llad b)) cag cabio Sledbl 315 gl e b
TP ol Colas eSSl i 55 i sbl ISy )b cdlis

oS g Hlas &y GlSThe 50 Cie Jlasl Glgicds Jol o5 10 Cunl (Koo a8 uaas o 38> >
@yl e lud 4 e w0 ST Job 50 500 Gyl dy Cunpdb SleMbl ols S od ymoudi 1y olgzds
O 5l 61393 cplplin g oed a8)S 1 ) Cn )b SlMB] lgisas G (Jg 398 (548)
ol @l 8,5 ,85,0 (9 (6)B) iz Gl 23 byl 5 25 e (A e (ST Jgbo > lebo]
LRSI

Lol oSl g (o p5 (slo el 4555 23 o it & Conl (2,555 o el ST dvgols alad
ojlal alayly 5 bk a ol Sl Jsbo 50 Sy L pl 6 )18, dabsg i s S Juol S 1 3illne
e s lﬁ)_m Jlie (glp) S ol STae Son Bl b ealo ]y sldss] suad ymisly ey > &S Al o
13yl 5S> o g oylo SleMblAs) el Ly el s Ly o Slice pbsl 5,500 G )b
o a8, 1as ) clSlie 4 Gl b dgyg dadsy Jolee Jol dlag ;0 cowl (Sew a5 (Restitution)

28. See, among others, ERP, S. Van, The pre-contractual Stage, in Hartkamp, A., et a. (ed.), Toward a European
Civil Code, Kluwer Law International, 1998., pp. 215ff.

(p) Cunl youiS cpl o> )d Wi slaolS > jolais 29
30. Zimmermann, Whittaker, Good Faith in European Contract Law, cit., pp. 45ff.
31. Judge Brimham LJ in Interfoto Picture Library Ltd. v. Stiletto Visual Programmes Ltd. [1988] 2 W.L.R 615.
32. In some situations a duty of care arises between the parties, it does not seem, however, that negotiations of
commercia contracts are within that number , see, for example, Chandler v. Crane, Christmas & Co, [1951] 2
K.B. 164., and see Walford v. Miles, cit.
33. Guest, Chitty on Contracts, Vol.l, General Principles, 29th ed., London 2004, pp. 436ff.
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34. Guest, Chitty on Contracts, cit., p. 1632.

35. In some cases, however, restitution was given even if no benefit has been gained: ivi, pp. 1638,1645. In these
cases, the losses incurred by the other party consisted in services rendered at the request of the party breaking off
the negotiations. It remains to be seen whether the lack of benefit can be disregarded as a prerequisite for

restitution, in cases where the losses were not incurred at the request of the party breaking off.
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36. BGHZ 16, 71.
37. RGZ 107, 18ff. See, for further references, among others Zimmermann, Whittaker, Good Faith in European
Contract Law, cit., pp. 20ff.

91 <% byl Godo g Vpel5 plis Lallgy slasis)s



3 w5l laean o il eslimul wseld cul oyl 5l K TMcisly dals asio A 4 55 oslo )
orm Lo Sl (00 y 5 45Yolel ol sloul Corge a5 canl (o0l3)5 gis 3l s ol clal ol
S &S Sl olE0ly o Sl ke gadse b asliie Slagouas ] Ylezs] VEY 33l Jlesl b 09 o (b
by oy e |y ably syl 4 jgms 9 30k o (ool 3)lge 3 1) 2115 (Jad) puds I 36 e

A8 aled Oliasl TV o calye lgea oo dlo JS

b b Ol daubrg Olgiedy Sy (P
dabydas 348 3l 205 0 )5S de BuelB yuisron g Ol‘,ﬂ e B YYY oo )0 s 4y pal) bacld
s 1y 315,18 eyl Toxy o el 03,8 i |y 313,53 1S5 Gy adlie 5 gl eipis 5| cusdlyo
L LUy 50 a8 s o et 1 oSt cconl 03,8 iy 6y ob lSTie s yo 3 ¥1Y B0k, &8 S o
L bsye a8 coul obe sladia 4 s Jlie B)b (geiallas & 0 0980 ol cudlye dilg

) el 31yl 3 gl 5 S s o 23

395 Bgi> YoIY
ool 3 sliwl S Tl b oLl g8 Jgol j1 sy Jg5 sladlsyl 8 o> (wm3js8 053
390 ol 2ol Tl it Jgeo gmedgs adly 13 9 ol 48,8 plall ol g 31 gy VOA Lo
sl 03y S5 (g whaie ©pgods |y Slagsd o laid pdy b Glall i ) &S oS plo
131313 glgl (9,5 4 s (508" Llad el Sl )18 & s (595 e § (2B (rizron

38. Staudinger, J. Von, Kommentar zum Burgerlichen Gesetzbuch mit Einfuhrungsgesetz und Nebengesetzen,
241-243, Berlin 1995. The reform of 2001 has modernized the BGB, that by that time was more than one century
pld, and has at the same time implemented into German law the European standards on consumer protection,
extending most of them to all contracts, not only consumer contracts. The immediate background for the reform
was the necessity to implement within the required term the EU directives; however, the process of reform of the
law of contracts had already been ongoing for severd decades, and the 2001 reform can be said to be as much an
implementation of the EU consumer directives as a reception of the uniform la on sales contained in the Vienna
Convention for Contracts for the International Sale of Goods of 1980. On the reform of 2001 see, i.a., Schlechtriem,
P., The German Act to Modernize the Law of Obligations in the context of common principles and structures of the
law of obligations in Europe, a http://www.iuscomp.org/gla/index.html and Schulte-nolke, H., The new German law
of obligations: An introduction, at http://www.iuscomp.org/gla/literature/schulte-noelke.htm.

39. Lombord North Central plc v. Butterworth., cit. (supra note 14).

40. BGHZ 132, 175, BGH NJW 1973, 542

41. On the relationship between German legal doctrine and the Nordic law of contracts see, i.a., Gambaro, Sacco,
Sistemi guiridici comparati, cit., pp. 400ff., and Zwelgert, Kotez, Einfuhrung in die Rechtsvergleichung, cit., pp.
270ff.

42. See for example HOV, J., Avtaleslutning og ugyldighet, Kontratsrett I, 3rd ed, Oslo 2002, pp. 60ff, and
Woxholth, G. Avtalerett, Oslo 2003, pp. 72 ff.
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43. HOV, op.cit., pp. 167f., and Woxholth, op.cit., pp. 445ff.

44. Hov, op.cit., pp.168f., and Woxholth, op.cit., pp. 450ff.

45. See supra note 27.

46. For amore extensive reasoning as well as references to judicial practice see the contribution of Hagstrom to

Zimmermann, Whittaker, Good Faith in European Contract Law, cit., pp. 490f.
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47. Rt 1990 s. 626.

48. On the duty of information see, extensively, Hagstrom V. Aarbakke, M., Obligasjonsrett, Oslo 2003, pp.
131ff.

49. On the influence of French and German law on Italian law see, i.a, Gambro, Sacco, Sistemi guiridici

comparati, cit., pp.377ff.
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50. For an historic analysis and further references see Gordley, The philosophical origins, cit., pp.220ff.

51. For a vivid axplanation of the conflict between these two influences and further references see Gambard,
Sacco, Sistemi guiridici comparati, cit., p. 385. See also Monateri, P.G., The Weak Law: Contaminations and
Legal Cultures, in Transnational Law & Contemporary Problems, vol. 13, pp. 584ff.

52. Gambaro, Sacco, Sistemi guiridici comparati, cit., pp. 389ff.

53. C. 95/4563

54. Article 1362 CC.

55. C. 95/6050

56. On the scope of this rule see Sacco, de Nova, |1 Contratto, Torino 2004, vol. |1, pp. 394ff.

95 % byl Godo g Vpel5 plis Lallgy slasls)s



O b 33195 STl e Olgiedy S (&
o JeSS 08y 38l L a3 ) WS (0 g |y QW] pude 1318 Sly (L) X3 ke
5 3l ST 5 zsly IS S 4 0] 8 ()b b 4 29 oe gy (Slej ol il I Bam (294
2,158 (5dyy 9 £y crge (LS B s (6 A2lgB 453,500 )5 (Shw) 3)90 (Sloj iy
= e WYY B3l bl 2 53,5 o 51,5 Lol Sl (slasiye 5 ()b @lio &) (S i OVagu
Wlgi e e X9y cpl )3 Nz 9) ) Cuwslonds pl (b & alajline plo GBS sl Slgs
ol gl )l Lzad] & L»l),a S i bl o duslie BB goled plw cogods ab)l\E gl 5l xilo wl)l,8
Gl | 2y Slaes Jroos b oyl 38 adge (o yind il (ool o sl e ool e gl bl snis
3 ol 1y dla )8 5 oddeulas

B 5 (2 oled gt |y 3018 Ul (BB s (eges byl 4 drgi el ogdle
3390 0l 8 s bgyds plsisds il i S o s sl (e 96 43 bigyo oS o)gel3ll il

Coagd JS bl yd agn gl 1) aibly cusIlo oy 35 g0 4y &S Sl 56 wilo NIRN Wl o8
=5 pmemias 4y ol S W] 5l el domas el 3929 PN S Sl i 00 e
NS olr dlm y Bodo Jpol plo Wl (56 cunl (S (g2 23k 4 calid (35 b Sl
350y oS (cladys slaedld Dl ogad 53 31yl IS (pol uod alite .48 yal &Yoleb dons
oLS31 G 1 iy 5 syl 8301 58 ol W) 3 Lawgs Ylaas] @Vl eSlo o,
2o LIl o5l sl (Sae o AL 8l 35l Luale does wla Jls b b dalsss &) eloll
) 38 1 al culled i) ogas j3 culd, Cydgionn 3y90 13 |y Beis piuw Jowol

oS e Gloylil Gl pealidus )3 Eips ol gias) Codlad o8 ) e o5 38 plas, bl B
o 48 (2l S Cute) (GBLBCSE 20 35S0y wE5cde 5 3118 pilex 455 )0 Wl (Sae (156 Lawgs
1y S ol & 5,15 3935 e lons Slasead jl ol e 55 0 41 S alaibro Liblyg, bawgs
I St 3,30 35 2ol (> 5 a5 1y by 38155 3390 Sk Slgicse oS s 3zl iy

¢

R )

57. C. 88/303

58. Lombard North Central plc v. Butterworth, supra note 14.

59. BGHZ 16, 71, supra note 27.

60. See the contribution of Graziadei to Zimmermann, Good Faith in European Contract Law, cit., pp. 486f.

61. See, for example, C.89/3362 and C. 94/3775. For references to legal doctrine on this judicial approach, see
Dangelo, A., La buona fede, Torino 2004, pp. 242ff.
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62. See, references, Sacco, De Nova, Il Contratto, cit., p. 240 and supra note 2.
63. Gazzoni, Manuale di diritto private, Napoli 2003, p. 852, and Sacco, De Nova, Il Contratto, cit., pp. 254ff.
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64. Thefull text can be found at http://www.unidroit.org/english/principl es/contracts/main.htm. The homepage of
the Principles contains also useful links to bibliography and case law regarding the Principles; a useful database on
cases and bibliography on the UNIDROIT Principles can also be found at http://www.unilex.info/
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65. For more details on the Commission on European Contract Law, see http://web.cbs.dk/departments/
law/staff/ol/ commission_on_ecl/members.htm. The full text of the PECL can be found at http://web.cbs.dk/
departments/law/staff/ol/ commission_on_ecl/

66. The assessment of the feasibility and necessity to harmonise European contract law has been introduced by
the European Parliament with the Resolution of 16.03.00, OJ C 377, 29.12.00, p. 323, and followed up by a
Commission Communication, and an Action Plan. These documents, together with the responses thereto by
interested parties, papers from workshops and information that permits to follow the process, can be found on the
European Commission's page on Contract Law Review,http://www.europa.eu.int/comm/consumers/cons_int/
safe_shop/fair_bus pract/cont_law/index_en.htm

67. The full text can be found on the UNCITRAL’S hompage http://www.uncitral.org, that contains also an
updated list of the countries that have ratified, of the reservation that were made, etc.
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68. See the Explanatory Note by the UNCITRAL Secretariat on the United Nations Convention on Contracts for
the International sale of Goods, p.I. The Note can be found at http://www.cisg.lae.pace.edu/ cisg/text/p23.html

69. See, for example, Audit, B., The Vienna Sales Convention and the Lex Mercatoria, in Carbonneau, E.(ed.),
Lex Mercatoria and Arbitration, Juris Publishing 1998, pp. 173-194.

70. Because of the convention’s many references to trade usages.

71. Because of the particular rules on the convention’s interpretation laid down in its article 7, that require an
autonomouse interpretation based on the principles underlying the convention.

72. For afull list of the reservations and of the states that have made them see http://www.uncitral .org

1391 pGws) /¢ adlow (,508s Alas aslolsg % 100



Haslyorisdg)d g 5l B (ol Sligss 5 Goi> g basly)l)3 JSis 4y oy Clegdge (gmuilyss
a3 o yiubey dgu oo (U dD)l,8

ol B S 33b Bei> b 32)-F
slalsyl3 Goi> Jgol g pogad Goi> ilocdlySy Mollim dunde Jool e alanMo o 5obolon
e Bo i 8L oSl bl 500 Bl VIS el g ogmelssS 5 Bl Sl L)l
Jool degomo wb a5 ol oyl 03,55 0L « Lol 3 5gin» lgie cov gyl dllie ol y3 4] s )l
el Ly ke Goio 3,5 Sinlon (lsis L (S e B e Mallie clopiglsS op 5 4l el 8
PR3 )9S 4 (65988 5l (B> (lapians o Cunl ol glie cpl plad )y dis Mo B &S5 3551 (el
Sl gdlae Cundg 3y (0 )8 (Swy y90 Mellim )l sl (ile plgisar cal § col glite
iy JSb A g il il 392y (e pulyw 3 s Sialan @y jie & Cunl ol Mllign @)l
Gt Cilises ol 93 )b ) 0ade el e bawgi B oyl 595 |yal Cilies (gl 98 colSols Loy

Ll o4

il dile ccl oail LIS 6l 4 @l (el ola Jse sl glal e Jool dcgeme ;I Cun
Sl sygh WSl L WolSaly slosaly ¢ ylinlools )8 pudais o cpdylo oladaly o dadl e slisl (4t
S Bad (1S e iz 2118 53 b ST) oSl (g8 (il (g (Mol dgy 5 0,0 (L))
Pobee grhae Bl B> )3 & sl (Blue jogad 3 15l Y allor g gmdleS
)l ©Mebas Ao e )3 o (il sy olil dw cpl (Lol Bas cilisee 59 Gl I jlaid o
I amcio o (0,28 5 x> el Joely sl Gyt slawslio Sldllas &l 1 a5 canl (Malloyy
3390 ol 55l (slacky e lsisds dis aw oyl ples Tl 2,15 )18 w5 plafl (B e S
g elyp S5 Bk plie laied o] oy cage ogdbigiar o) Ml 485 )15 g
Sl olio gitn (LS 5 sl (I (Bg i (gLt I S 25 Joljb selgd I (ghacgoone
Lol (ol g EMolro (ogas ;5 ()38 96

oabat licuamyd (o508 Jpol b Gz (b5 Bpe pgzen (Vg & Gl 3 &Sl 4 295 L
b eld G555k i 5l ol olise (bl el Jlgds conl s a2 B ol gl ] daels clplas
Lol lgibd

Sl y5oll Lagl 5l culsy ol (abs) 9 ondingi (JLelyd (15,50 g abio | o
Lld jlblg o)1y (el 2 (S6)5k Boi> cundeS (295 iz LBl LI 4ol 8510 (ST ot ol (1Sene
Sl ansld dgm g cuwl 3 bl wimd gloyl ol 4 b sloylyE a1 YIasY (gl 8l oS slo)l,8 by
U1 (INCOTERMS) | Mo/ sy (St oMo ) 455ke 55 cnl 5l oloing (5 )stebe o

73. The CISG has been applied as a source of lex mercatoriain a series of cases (primarily arbitration cases) that
were outside of its scope of application, see for the references http://www.unilex.info/ dynasite.cfm?
dssid=23768& dsmid=13356& x=1
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74. See, for a clear analysis and relevant references, albeit related to the German system and the French one
(which has influenced the Italian system), Sonnenberger, Treu und Glaubenein supranationaler Grundsatz?, in
Festschrift fur Walter Odersky, Berlin 1996, pp. 703ff., 705ff.
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75. 1t might be tempting to notice an interesting symmetry: While the PECL, where the works have been lead by a
Nordic professor, have an approach that is close to the Germanic-Nordic tradition the UNIDROIT Principles,
where the works were lead by an Italian professor, have an approach that is close to the Romantistic tradition.
However, in view of the truly international composition, attitude and research that characterized, it seems unlikely

that the legal background of the respective chaireman might have played such an important role.
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76. For an extensive evaluation of this matter, as well as references to the legislative history in this respect, see
Kritzer, A., Pre-Contract Formation, editorial remark on the internet database of the Institute of International
Commercial Law of the Pace School of Law, www.cig.law.pace.edu/cisg/biblio/kritzerl.html, pp.2ff., with
extensive references a so to the Monitory Opinion of Bonell, M., who was representing Italy under the legislative
works. According to Bonell, an extensive interpretation of the CISG would justify application of both concepts of
pre-contractual liability and of good faith.
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77. http://unidroit.org/english/principles/paragraph-1. htm, comment No 2 to art. 1.7.
78. Article 4:106, on incorrect information, does not require intent to deceive, but it applies only to information

given, not to information withheld.
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79. Even Zimmermann, Whittaker, Good Faith in European Contract Law, cit., p. 678, despite the observation
that the principle of good faith is relevant to all or most of the doctrines of modern laws of contract, conclude that

each system draws a different line between certainty and justice.
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80. http://www.tldb.de/,|ast visited on October 27th, 2005.

81. For example, Schlechtriem, Good Faith in Germen Law and in International Uniform Laws, Rome 1997.

82. ICC award No 2291 of 1976; ICC award No 3131 of 1983; ICC award No 4972 of 1989; ICC award No 5721
of 1990; ICC award No 5832 of 1988; ICC award No, 5953 of 1989; ICC award No 6474 of 2000; ICC award No
6673 of 1992; ICC award award No 8365 of 1997; ICC award No 8908 of 1999; |CC award No 9593 of 1999.

83. ICC award No 5832 of 1988 applies Austrian law,|CC award No 6673 of 1992 applies French law,|CC award
No 8908 of 1999 applies Italian law (corroborated by the UNIDROIT Principles), and ICC award No 9593 No
1999 appliesthe law of the Ivory Coast.
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84. At the moment of writing this article, nearly 20 years after its conclusion, the convention has been ratified by
six countries (http://www.unidroit.org/english/conventions/1988facroring/main/htm). It cannot, therefore, be
deemed to enjoy asignificant scope of application.

85. The Contract Code drawn by the English Law Commission and Uniform Commercial Code of the United
States
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86. In the English case Lombard North Central plc v. Butterworth., cit. (see above, footnote 14), the wording was
interpreted literally, even if the judge was dissatisfied by the result; the Civilian systems analysed herein would
probably come to different results, see above, section 2.1.3 (b), 2.1.4 (b), 2.1.5 (b).

87. The German Supreme Court decided that a good faith interpretation of contract permits to read a none-
competition clause into a contract that is silent on the matter (BGHZ 16, 71, see above; footnote 27); the English
system would most probably not permit this interpretation (see above, section 2.1.1 (a)), and the Norwegian and
Italian systems might each reach a different result (see respectively, section 2.1.4 (a) and 2.1.5 (b)).

88. The Norwegian Supreme Court interpreted the wording as to represent a right of first refusal rather than an

option, and permitted renegotiation even if there were no competing offers by third parties (Rt 1990 s. 626, see
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above, footnote 38); the other systems analysed herein would probably not go that far in the interpretation of the
contract, see above, section 2.1.1 (b), 2.1.3 (b), 2.1.5 (b).

89. Whereby English law would not recognize such a duty (see above, section 2.1.1 (c), the Civilian systems
analysed herein would (see above, section 2.1.3 (c), 2.1.4 (c), 2.1.5 (¢).
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90. On the question of the alleged detachment of international arbitration from national laws see my Lectures on
International Commercial Law, Institute for Privatret Stentilserie, 2003, nr 162, pp. 126 ff. and, for further
references to legal doctrines and practice, International Commercial Arbitration. Party Autonomy and Mandatory
Rules, Universitetsforlaget (Tano Aschehoug), 1999.
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