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1. System-Building in Investment Treaty Arbitration and Law-Making, German Law Journal, 1 May 2011.
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http://www.unctad.org/en/docs/webhdiaeia20113_en.pdf (recording an aggregate of 390 treaty-based investment
disputes by the end of 2010)

6. See: UNCTAD, World Investment Report 2010. Investing in a Low Carbon Economy, 81 (2010), available at:

http://www.unctad.org/en/docs/wir 2010_en.pdf (recording an aggregate of 2750 BITs by the end of 2009 as well

as 295 investment agreements other than BITs). On the development of international investment law, see Kenneth

J. Vandevelde, A Brief History of International Investment Agreements, 12 UC DAVIS Journal of International Law

and Policy 157 (2005).
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Campbell Mclachlan, Laurence Shore & Matthew Weiniger, International Investment Arbitration Substantive
Principles (2007); Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law (2008); Andrew
Newcombe & Lluis Paradell, Law and Practice of Investment Treaties Standards of Treatment (2009).
10. See: Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, 18
March 1965, UNTS, vol. 575, 159. Investment treaty arbitration, however, may also take place under other
procedural rules, most importantly the United Nations Conference on International Trade Law (UNCITRAL)
Arbitration Rules. See Dolzer & Schreuer (note 5), 222-229.
11. see: Charles H. Brower, The Functions and Limits of Arbitration and Judicial Settlement under Private and
Public International Law, 18 Duke Journal of Comparative and International Law 259, 265 (2008).
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13. See: Stephan W. Schill, Private Enforcement of International Investment Law: Why We Need Investor Standing
in BIT Dispute Settlement, in: the Backlash Against Investment Arbitration, 29 (Michael Waibel, Asha Kaushal,
Kyo-Hwa Liz Chung & Claire Balchin eds, 2010).
14. See: Susan D. Franck, International Arbitrators: Civil Servants? Sub Rosa Advocates? Men of Affairs?: The

Role of International Arbitrators, 12 ILSA Journal of International and Comparative Law 499, 503 (2006).
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15. See: Técnicas Medioambientales Tecme v. United Mexican States, ICSID Case No. ARB(AF)/00/2
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http://ita.law.uvic.ca L http://www.investmentclaims.co)
16. See: e.g., CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No. ARB/01/8, Award of 12 May
2005; LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability of 3 October 2006.
17. See, e.g., Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award
of 24 July 2004; Suez, Sociedad General de Aguas de Barcelona SA, and Vivendi Universal SA v. Argentine
Republic, ICSID Case No ARB/03/19, Decision on Liability, 30 July 2010 (all cases concerning the water sector).
18. See, e.g., Methanex Corporation v. United States, UNCITRAL (NAFTA), Final Award of the Tribunal on
Jurisdiction and Merits of 3 August 2005.
19. Glamis Gold, Ltd. v. United States of America, UNCITRAL (NAFTA), Award of 8 June 2009.
20. Piero Foresti and others v. Republic of South Africa, ICSID Case No. ARB(AF)/07/1, Award of 4 August 2010.
21. FTR Holding S.A., Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, registered on 26 March 2010 (pendin).
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22. See: Benedict Kingsbury & Stephan W. Schill, Investor-State Arbitration as Governance: Fair and Equitable
Treatment, Proportionality, and the Emerging Global Administrative Law, 1ILJ Working Paper 2009/6 (Global
Administrative Law Series), available at: http://Amaw.iilj.org/publications/documents/2009-6.KingsburySchill.pdf.
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24. See: The Mavrommatis Palestine Concessions (Greece v. Britain), Judgment of 30 August 1924, PCIJ 1924,

Series A, No. 2, 12. On diplomatic protection generally, see Chittharanjan F. Amerasinghe, Diplomatic Protection

(2008).

25. See: Alec Stone Sweet, Judicialization and the Construction of Governance, 32 Comparative Political Studies

147 (1999).

26. See: Christoph Schreuer, Loretta Malintoppi, August Reinisch & Anthony Sinclair, Art. 27, in: The ICSID

Convention, A Commentary (2009), para. 14.

27. Cf. lorahim F. I. Shihata, Towards a Greater Depoliticization of Investment Disputes: the Roles of ICSID and

MIGA, 1 ICSID Review — Foreign Investment Law Journal 1 (1986).
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Cf. Jan Paulsson, Arbitration Without Privity, 10 ICSID Review — Foreign Investment Law Journal 232 (1995).
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Barton Legum, The Innovation of Investor-State Arbitration under NAFTA, 43 Harvard Interational Law Journal
531 (2002).
30. See: Amerasinghe (note 20), 334-341.
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Comparative Law Quarterly (ICLQ) 345, 363 (2001)
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Art. 37 of the ICSID Convention; Art. 7 of the UNCITRAL Arbitration Rules.
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45, See: MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award of 25
May 2004, para. 113; Saluka Investments BV v. The Czech Republic, UNCITRAL, Partial Award of 17 March 2006,
para. 297.
46. See: only Markus Perkams, The Concept of Indirect Expropriation in Comparative Public Law — Searching for
Light in the Dark, in: International Investment Law and Comparative Public Law, 107, 108 (Stephan W. Schill ed.,
2010).
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50. ICSID Case No. ARB/02/17, Decision on Jurisdiction of 26 April 2005, para. 30. This conclusion is shared
widely by investment treaty tribunals more generally. For further arbitral jurisprudence on point, see SCHILL (note
32), 292, footnote 45. For a recent expression of the same view, see Chevron Corporation and Texaco Petroleum
Company v. The Republic of Ecuador, UNCITRAL, PCA Case No. 34877, Partial Award on the Merits of 30 March
2010, para. 163.
51. See: Schill (note 32), 284, 339.
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62. Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award of 14 July 2006, para. 391

63. Eureko B.V. v. Republic of Poland, UNCITRAL, Partial Award of 19 August 2005. Similarly cautious in its use
of precedent also Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Decision on Jurisdiction of
8 December 2003, paras 73 & 89.

64. Eureko v. Poland (note 59), paras 246_249.

65. Ibid., paras 252-258.

66. Ibid., para. 257.

67. Enron Corporation and Ponderosa Assets L.P. v. The Argentine Republic, ICSID Case No. ARB/01/3, Decision
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also UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking (2007), available at:
http://unctad.org/en/docs/iteiia20073_en.pdf.
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available at:  http://www.ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-
america-fta.

100. See: Kingsbury & Schill (note 18).
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101. See: in depth the contributions in Stephan Schill, International Investment Law and Comparative Public Law
(2010).
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