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1. ICC Case no. 9479 (00.02.1999), ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 67-
73, Unilex: ‘In case the arbitra tribunal does not find in the contract or in the usages of international trade a
solution to the problems raised by the parties’ claims, it must revert to the law applicable to the contract’; P.
Lalive, The Unidroit Principles as Lex Contractus, With or Without an Explicit or Tacit Choice of Law: An
Arbitrator's Perspective, ICC International Court of Arbitration Bulletin, Special supplement, 2002, pp. 77-8.
1S €M) conlod popdo b dlaly 5o WV
V. Heiskanen, Dealing with Pandora: The Concept of ‘Merits’ in International Commercial Arbitration; 22(4),
Arbitration International Quarterly, 2006, p. 297.
Slalllae Ao ol /i Mot (S0 B0 (19l0 did yon (25085 1S (S slots) lged 2 oS (6B b dlal 5 (i
FIWYEF oo AT 93 Ol (6 (S)5L slosings 5
F. Ferrari & S. Kroll (eds.), Conflict of Laws in International Arbitration, Sellier, 2011, pp. 257-408.
1S (IS ssboa) ey ol o ¥
K. Lynch, The Forces of Economic Globalization: Challenges to the Regime of International Commercial
Arbitration, Kluwer Law International, 2003, pp. 168-95.
4, Law
(WS b 43,515 4 (VAAY) sl e s ol 9B VFAS B3l 45 )b s oyle ol “Rulesof law” .0
E. Gaillard & J. Savage (eds.), Fouchard, Gaillard, Goldman on International Commercial Arbitration, Kluwer
Law International, 1999, para. 1444.
83lo 151038 o3l (¢ )35 956 (claiml, lgieas (Yo o8 bl b VAAD) sl Lges (gy9ld y5il6 51 45 olayguiS aisle
Wl AL a0 o3l ol YA
‘(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the parties
as applicable to the substance of the dispute[...];
(2) Failing any designation by the parties, the arbitral tribunal shall apply the law determined by the conflict of
laws rules which it considers applicable[...]" (Emphasize added).
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7. Sanghi Polyesters Ltd. (India) v. The International Investor K.C.F.C. (Kuwait) [2000] 1 Lloyd's Rep. 480;
Musawi v. RE International (UK) Ltd. and others [2007] E.W.H.C. 2981 (Ch.), Unilex.
8. The International Ingtitute for the Unification of Private Law (Unidroit) Principles of the International
Commercial Contracts (1994, amended in 2004 and 2010) < http://www.unidroit.org >.
9. ICC Case no. 10114 (00.03.2000), ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 82-4,
Unilex: ‘The Unidroit Principles are rules of law in the sense of article 17(1)ICC Rules [then in force]’; M. Buhler & T.
Webster, Handbook of ICC Arbitration, 2nd edn., Thomson - Sweet & Maxwell, 2008, paras. 17-43; M. Gusy, J. Hosking
& F. Schwarz, A Guide to the ICDR International Arbitration Rules, Oxford University Press, 2011, paras. 28-03.
10. ICC Case no. 15089 (15.09.2008), Unilex: ‘' In the meantime, they [i.e. the Unidroit Principles] were well-known,
not least due to many hundreds of publications and more than 150 documented arbitral awards and court decisions'.
b A duwldo
ICC Case no. 12111 (06.01.2003), Partial Award, Unilex: *As to the application of the PECL [i.e. the Principle of
European Contract Law], i.e., principles established further to an initiative of the Commission of the European
Union in order to harmonize private law within the State members of the European Union [...] they constitute an
academic research, at this stage not largely well-known to the international business community and are a
preliminary step to the drafting of a future European Code of Contracts, not enacted yet’.
11. ICAC Caseno. 100 (30.10.2009), Unilex: ‘ The Principles were broadly applied in international commercia practice
and widdly used by internationa business community as a background for settling the disputes ; CAM Case (30.11.2006),
Unilex: ‘ The Unidroit Principles have been applied in agreat number of international arbitration proceedings .

1S (LS sbs) abaly ol 53 wiomen . Jgol Fo B3l s S y Jo sl VP
BY < L llalipy $)lad slaslyha Jeol Jlac)



2 g b Al aidlhy oyl (8l by Jeol e Gl & gl cowd 0 ) Hlide cpl po
Aovges Jool Jlos| 55 pow Caond )3 29800 (gwyp odjb bawyi Jpol (ed Bl gy Cuond
255 0 B g 2)90 byl bausgs o] OBl s 003 (55l (slag s

3318 pd b fawgd Jao!l gu po OLRSI - 9l S
o Wl bl o) g e bl 1y 365 33,5 51 oSl 9 brypo opdyb dodly )3 yide o
(Soi selh sl ()b ol (San ) 395l At ap lged 2 oSl Bl ) e gl
Jyied Vg Jool Sl 0sd el sy oty )] Syite gilie b s ey o ols 2 )
Al gyl sliSaly (Molliyn 6yl glasla)h3 b cunlie (Sgis a5l | pucnio (slas goces

LT a8 398 4l oy ol 4 b Bland wly))3 S b yb baws gl gupo bl sy pslaiods
Tl S Ghpo) gy b WS bl S cunle (S (196 plgisa |y Jgol cnl Wlgiee 085k
g anlgs pluS” byl bawgs Jgol g po Ll (sl hg) il Cute Jlge ol

13315 oy b g Jgol g yo Dl Ol .
o)) oo o wb ) M) cuale p WS gl Cbl o b)lE S byl B3] Cudgaze g (ol
018135 5 Saisygls (Shg g baalpd oS Cunl 6yl Hie (198 cnl @ly 3 25 g2 gie (55l Hie (s )5hd
255 & pogaste 5yl 2ol il & 15 ygls sbapleile Vbl e 2955 5 S 1) 395 gyel 5

G. Bermann & L. Mistelis (eds.), Mandatory Rules of Law in International Commercial Arbitration, Juris
Publishing, 2011.
ol odpwy b 4 Voo ¥ Jlos p3 (adlows S50 561 s olged bl b alaly 5 a8 olaaly 5 5l s ps YA/A Jle gl IV
Olyear 1y g el o ol (sl bl lol)B a3 a8 e ol 1 45 392 003 s a3 S (338 b o
ly (Sgi> 2e1sd 8y 3y cnl jl o> ¥ )5 LS & by 203 APIA 4 YA Jlo )3 08y ol didgn 035 0 lged o oS (958
Ooed W3 0435 |y Badn deled 8 bl )8 03 )3 i aS Sy doyd A 4 18 pl Yoo Jls pd 9 Ldg 03,8 Ll
W39y 03905 Gl 1) (Bads aeled b b dloyl48 03 50 leid ¥ Ve Jlu pd osdcd (glrodigy e
LY Mol @o sladls)ld )50 33 doxio fo jlojls debisge Obusl 4 Jrloo yuio ol cpd b daylol ) wlul p
G il )3 S5k e (Sinlen olojls 08 gyl 23] 96 (Ml () sladlaylyd gl VAN oy dobisgs)
1Sy Nilodgy (o Aelgd lgiedy Bsis S Jsol 5 (OHADA)
Statistical Report, ICC International Court of Arbitration Bulletin, vol. 19, no. 1, 2008, p. 12; Statistical Report,
ICC International Court of Arbitration Bulletin, vol. 20, no. 1, 2009, p. 12; Statistical Report, ICC International
Court of Arbitration Bulletin, vol. 21, no. 1, 2010, p. 12; Statistical Report, ICC International Court of Arbitration
Bulletin, vol. 22, no. 1, 2011, p. 14, http://www.iccdrl.com
14. JF. Poudret & S. Besson, Comparative Law of International Arbitration, S. Berti & A. Pontitrs,, 2nd edn.,
Thomson - Sweet & Maxwell, 2007, p. 573.
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15. ICC Case no. 7110 (00.06.1995), Partial Award, ICC International Court of Arbitration Bulletin, vol. 10, no. 2,
1999, pp. 39-54, Unilex: ‘The application of the Unidroit Principles does not depend on their self-given criteria of
gpplication, but on the powers vested with this tribunal under article 13(3) of ICC Arbitration Rules [then in force]’.
83lo .33l03,8" oalitl (5 3595 (loinly lgisas (Vo5 oMol b VAAD) )il Bges o958 51 45 oloyeuiS wiile o) &
il 43l y80 5B ol YA(Y)
‘The arbitral tribunal shall decide the dispute in accordance with such rules of law as are chosen by the parties as
applicable to the substance of the dispute[...]" (Emphasize added).
Canlo )50 3 bl o B Sl ey 43 sl 4813 55 55 (WWVE) lnl Melloms (605 (9> 08 V(1) Bske
Sl ((VAS) dila Gae (wydld ol 9l VOF(Y) Bolo 1Sy wizmen «[L0] 55 salsd paeuad Ss| Wloy 35, S
Vo) ()) B3l (VAAF) leadSSl ()l 9B ¥E(V)(0) Bole (VAAY) Lo (cogas Jlallw B> 4 bgye o6B YAV(Y)
e o pdls ol B AYY Bale (VAAA) SG3h e ol ] 9B VWer B3le (VAAA) Slad Gre awpdls oyl 96
LYY SbMol L) awild Sae (awydld ol 95 YOV B3le g (Y5 oMol L) Wiol
sl 03905 5y (Y+1Y) (ICC) Ml S 53L BT (sy9l> 2218 YV(Y) ole Jlo (gl VY
‘The parties shall be free to agree upon the rules of law to be applied by the arbitral tribunal to the merits of the
dispute[...] (Emphasize added)’.
hdlaie S50 (65> delgd ¥ (V) Bale (VAAY) (WIPO) e (6558 coSlle ylojlo (g9l selgd 03(V) ole STy (pizmon
(Vo) +) pheSousl (y9ls dutoho (gygls 2elgd YY(V) Bola (Ve +Q) 10l (6ol cyoiil (6 ol> aelgd YA(Y) 83l Y+ +0) ol (sl
(YY) g (SB550 BUT 6yl dudoge YY(V) B3Lo
1S (IS ysboas) (Hod slaalay B 53 sl WS e lgieds Jguol Ll b alaily 1 1A
K. Bockstiegel, The Application of the Unidroit Principles to Contracts Involving State of Intergovernmental
Organizations, ICC International Court of Arbitration Bulletin, Special Supplement, 2002, pp. 51-5; J. Crawford
& A. Sinclair, The Unidroit Principles and Their Application to State Contracts, ICC International Court of
Arbitration Bulletin, Special Supplement, 2002, pp. 57-96.
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‘This contract shall be governed by the Unidroit Principles (2010) [except asto Articles ...];
This contract shall be governed by the Unidroit Principles (2010) [except as to Articles...], supplemented when
necessary by the law of [jurisdiction X]'.
20. S. Vogenauer & J. Kleinheisterkamp (eds.), Commentary on the Unidroit Principles of International
Commercial Contracts (PICC), Oxford University Press, 2009, p. 38.
21. CAM Case no. A-1795/51 (01.12.1996), Unilex; ICAC Case no. 116 (20.01.1997), Unilex; ICC Case no 8331
(00.12.1996), ICC International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 65-8, Unilex; Ad hoc
Arbitration Award (Paris) (21.04.1997), Unilex; ICC Case no. 10114 (00.03.2000), ICC International Court of
Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 82-4, Unilex; ICC Case no. 11265 (00.00.2003), Unilex; ICC Case
no. 12889 (00.00.2004), Unilex.
b ool Slg e 69y led Cygo cnl 5 Al sosas wlai b oyel eils bt ¢yl Gl (63,1903 Canl ySon PV
1Sy &S Jlael ol oad Ol b )b bawgs 4ol | ptas |y (6,500  Sois aclod
G. Moss, Can an Arbitral Tribunal Disregard the Choice of Law Made by the Parties?, (2005) 1 Stockholm
International Arbitration Review, vol. 1, 2005, pp. 7-11.
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24. H. Kronke, P. Nacimiento & D. Otto (eds.), Recognition and Enforcement of Foreign Arbitral Awards: A
Global Commentary on the New York Convention, Kluwer Law International, 2010, p. 296.
25. J. Lew, L. Mistelis & S. Kréll, Comparative International Commercial Arbitration, Kluwer Law International,
2003, paras. 17-13: ‘Implied choice will be found in words or acts which manifest the intention and expectation of the
parties that a particular law govern their relation. The parties' choice, express or implied, must be demonstrated with
reasonable certainty by the terms of the contract or the circumstances of the case'.
) o 098 W9 (sl 3 35 5 lollons 539l sloojle s 5 ipto (35 5158 el (65 (539 b bl 13 S 059
backs o395 Jlosl 5 4l b (69 (slogld bawgi (Fyge 0 s)5h Slsed cumle  Jlosl 1B (98 sad Sl o)l 3925 (o9
098 o bl s ol 4 laolSals ¢ 255D (gl Sy 3 cdunglio (glyy Al 03,5 51928 |y (Bl (i (g 2 oS (g B
Qabiage ¥ 83lo g o (48 VA B3lo Jlio gl sl 00> bl o 1y (lojle] i ol o 98 o5l > el oS %5y o ], Jlos!] i
U5 VA 5l Lo e «ouS 1Sy ddllae (gl el Al Mo 8 ()8 clips p Jloel LB 98 Logad 1 py VAL
e WO o FVIY 8lod WVA ( Bgis s dlowe () IVE) ! (Mo )5 509 TV 8o 5 ko
26. ICC Case no. 11174 (00.00.2002), Unilex: ‘Since Respondent did not object to the application of the
provisions of the Unidroit Principles referred to by Claimant, the Arbitral Tribunal held that both parties consented
to their application’.
27. 1CC Case no. 7110 (00.06.1995), Partial Award, ICC International Court of Arbitration Bulletin, vol. 10, no.
2, 1999, pp. 39-54, Unilex: ‘Through references to “natural justice” and the like, the parties indicated their
intention that their Contracts be governed by substantive rules not belonging to any discrete national legal system
and appropriately responding to their concerns about neutrality in the applicable law’; 1ICC Case no. 12111
(06.01.2003), Unilex: ‘The arbitral tribunal held that by referring to “international law” the parties had made it
clear that they did not want the application of any domestic law’.
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28. G. Born, International Commercial Arbitration, 2nd (edn)., Kluwer Law International, 2009, vol I, p. 2231:
‘The meaning of this formulais controversial, but it is generally intended to refer to principles of law common to
leading legal systems. There are inevitable difficulties in identifying the contents of such principles, in particular
with sufficient specificity to provide meaningful guidance in commercial context’.
29. Poudret & Besson, op. cit. (no. 14 above), pp. 591-5.
30. E.g. Railway Contract between Turkey and the “ Compagnie générale pour |'exploitation des chemnis de fer de
la Turquie Europe” (1872); Concession Agreement between Government of Iran and National Iranian Oil
Company (1957); LIAMCO Concession Agreement (1955); TOPCO Concession Agreement (1963); AMINOIL
Concession Agreement (1979); Chanel Tunnel Construction Contract (1987).

http://www.trans-lex.org/000011 (accessed 20 August 2012) :S. - ya30 (sals )3 o sualive (gl
31. “Lawsor Rules Of Natural Justice”; ICC Case no. 7110 (00.06.1995), Partial Award, ICC International Court
of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 39-54, Unilex.
32. “Anglo-Saxon Principles of Law”; LCA Case (00.00.1995), Unilex.
33. “General Principles of Equity”; ICC Case no. 9797 (28.07.2000), Unilex.
34. “International Law”; ICC Case no. 12111 (06.01.2003), Unilex.
35. ICC Case no. 9797 (28.07.2000), Unilex: * The Unidroit Principles of International Commercial Contracts are a
reliable source of international commercial law in international arbitration for they contain in essence a restatement of
those “principes directeurs’ that have enjoyed universal acceptance and, moreover, are at the heart of those most
fundamental notions which have consistently been applied in arbitral practice’; Ad hoc Arbitration Award
(30.04.2001), Uniform Law Review, 2006, pp. 181-3, Unilex: ‘[ T]he Unidroit Principles of International Commercia
Contracts are a restatement of international legal principles applicable to international commercial contracts [...]";
ICC Case no. 15089 (15.09.2008), Unilex: ‘ The PICC were shaped by the laws of the community of trading nations
and congtituted an international re-statement (and pre-statement) of modern contract law in its most authoritative
form’; ICSID Case no. ARB/03/15 (27.10.2011), Unilex: ‘The Unidroit Principles on International Commercial
Contracts a sort of international restatement of the law of contracts reflecting rules and principles applied by the
majority of national lega systems’; M. Bonell, An International Restatement of Contract Law: The Unidroit
Principles of International Commercial Contracts, 3rd edn., Martinus Nijhoff Publishers, 2005, pp. 9ff.
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36. ICC Case no. 7110 (00.06.1995), Partial Award, ICC International Court of Arbitration Bulletin, vol. 10, no. 2,
1999, pp. 39-54, Unilex: ‘Genera rules and principles enjoying wide international consensus [...] are primarily
reflected by the Unidroit Principles’; ICC Case no. 8264 (00.04.1997), ICC International Court of Arbitration
Bulletin, vol. 10, no. 2, 1999, pp. 62-5, Unilex: ‘The Unidroit Principles consecrate rules [...] broadly recognised
throughout the world and the practice of international contracts'; ICC Case no. 9474 (00.02.1999), ICC International
Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 60-7, Unilex: ‘Arbitral Tribunal decided to apply together with
CISG other recent documents that express the general standards and rules of commercial law such as the Unidroit
Principles of International Commercial Contracts and the Principles of European Contract Law’; ICC Case no. 12111
(06.01.2003), Unilex: ‘The terms “international law” used by the parties refer to lex mercatoria and generd principles
of law applicable to international contractua obligations such as the ones arising out of the Contract. Such genera
principles are reflected in the Unidroit Principles of Internationa Commerciad Contracts'; ICC Case no. 13012
(00.00.2004), Partial Award, Unilex: ‘Several 1CC cases have considered that the Unidroit Principles of International
Commercia Contracts (‘‘Unidroit Principles’’) are the best approach to apprehend the genera principles of law’;
ICAC Award no. 100 (30.10.2009), Unilex: ‘The arbitral tribuna applied the Unidroit Principles which it defined a
document [...] reflecting the most common approaches of the majority of national legal systems in regulating
problems of international commercia transactions’; PCA Case no. 45863 (17.12.2010), Unilex: ‘The Unidroit
Principles may indeed be regarded as indicative of recognized principlesin thefield of international commercial law’.
37. 1CC Case no. 7110 (00.06.1995), Partial Award, ICC International Court of Arbitration Bulletin, vol. 10, no.
2, 1999, pp. 39-54, Unilex; ICC Case no. 8264 (00.04.1997), ICC International Court of Arbitration Bulletin, vol.
10, no. 2, 1999, pp. 62-5, Unilex; ICC Case no. 7365/FMS (05.05.1997), Uniform Law Review, 1999, p. 796,
Unilex; ICC Case no. 9474 (00.02.1999), ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp.
60-7, Unilex; ICC Case no. 9797 (28.07.2000), Unilex; ICC Case no. 13012 (00.00.2004), Partial Award, Unilex.
38. ICC Case no. 7375 (05.06.1996), Uniform Law Review, 1997, pp. 598-9, Unilex: ‘The Tribunal will apply
[...] the Unidroit Principles, as far as they can be considered to reflect generally accepted principles and rules’;
ICC Case no. 9029 (00.03.1998), ICC International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 88-96,
Unilex: ‘It having been made clear that the Unidroit Principles are not part of normative sources of production, and
that they are designed to constitute a uniform model for regulating the negotiation of contractua relations,
whatever their connection with the lex mercatoria and with international commercia usagesin particular, and it is
aso clear that the Unidroit Principles are only partly valid, and in many ways are innovative'; H. Raeschke-
Kessler, The Unidroit Principles in Contemporary Contract Practice, ICC International Court of Arbitration
Bulletin, Specia supplement, 2002, pp. 99-104.
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39. M. Fontaine, The Unidroit Principles: An Expression of Current Contract Practice?, ICC International Court
of Arbitration Bulletin, Special Supplement, 2002, pp. 95-8.

40. ICC Case no. 10422 (00.00.2001), Unilex: ‘[F]or questions concerning general contract law, reference can be
made to the “Unidroit Principles of International Commercial Contracts’ which represent — except for a few
provisions (such as for example the provisions on hardship: see ICC Award no. 8873 of 1998, in Journal du Droit
International, 1998, 1017) — a “restatement” of the rules that parties engaged in internationa trade consider to be
consonant with their interests and expectations’; Bonell, op. cit. (no. 35 above), pp. 45-56; Vogenauer &
Kleinheisterkamp (eds.), op. cit. (no. 20 above), pp. 26-7, p. 87.

41. ICC Case no. 7819 (00.09.1999), ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 56-7,
Unilex: ‘According to the Arbitral Tribunal the validity of sales contracts without an express determination of the
price was also a generdly accepted principle in international trade as demonstrated [...] by the Unidroit Principles of
International Commercial Contracts'; ICAC Case no. 18/2007 (08.02.2008), Unilex: ‘One of the basic principles of
international trade, i.e. the principle of good faith as laid down in genera terms in Article 1.7 of the Unidroit
Principles[...]"; ICC Case no. 11849, Yearbook of Commercial Arbitration, vol. 31, 2006, pp. 148-71: ‘Article 7.4.2
of the principle [of Unidroit] also provides, as an expression of agenerally accepted principle of law’.

42. ICC Case no. 13954, Yearbook of Commercial Arbitration, vol. 35, 2010, pp. 218-40: ‘[ T]he concept of trade
usages in the ICC Rules|...] does not include substantive law principles such as good faith, apparent authority and
estoppdl’; E. Gaillard, La Distinction des Principes Généraux du Droit et des Usages du Commerce International,
in Etudes Offertes a Pierre Bellet, Litec, 1991, pp. 203-17.
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43. Gaillard & Savage (eds), op. cit. (no 5 above), para. 1448.

44. 1CC Case no. 10114 of 2000, ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 82-4, Unilex:
‘Internationa practices including Unidroit Principles; ICC Case no. 8502 (00.11.1996), ICC International Court of
Avrbitration Bulletin, vol. 10, no. 2, 1999, pp. 72-4: ‘Although the Contract contains no choice of law dause, it refers to
internationd trade usages [ ...] It thus appears that the Parties have, to a large extent, agreed to submit their rdationship to
recognized trade usages [...], the Arhitrd Tribund finds that it shal decide the present case by applying to the Contract
entered into between the Parties trade usages and generally accepted principles of internationd trade. In particular, the Arbitral
Tribund shall refer, when required by the circumstances, to the | ...] Principles of International Commercia Contracts enacted
by Unidrait, as evidencing admitted practices under internationd trade law’; G. Aksen, The Law Applicable in International
Avrbitration: Relevance of Reference to Trade Usages, ICCA Congress Series, no. 7, 1994, p. 476.

45. 1CC Case no. 8873 (00.07.1997), ICC International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 78-
81, Unilex: ‘[T]he Arbitral Tribunal held that the provisions of the Unidroit Principles on hardship do not
correspond, at least presently, to current practices in international trade’; ICC Case no. 9029 (00.03.1998), ICC
International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 88-96, Unilex: ‘[A]lthough the Unidroit
Principles constitute a set of rules theoretically appropriate to prefigure the future lex mercatoria should they be
brought into line with international commercia practice, at present there is no necessary connection between the
individual [provisions of the] Principles and the rules of the lex mercatoria, so that recourse to the Principlesis not
purely and simply the same as recourse to an actually existing international commercial usage’; ICSID Case no.
ARB/06/18 (14.01.2010), Unilex: ‘The Unidroit Principles are neither treaty, nor compilation of usages, nor
standard terms of contract. They are in fact a manifestation of transnational law’; Fontaine, op. cit. (no. 39 above),
pp. 95-8; VVogenauer & Kleinheisterkamp (eds.), op. cit. (no. 20 above), p. 89.

46. Lex Mercatoria

47. 1CC Case no. 9029 (00.03.1998), ICC International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 88-

96, Unilex: ‘[L]ex mercatoria is an expression of notoriously very wide scope and interpretation, and could even
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be termed imprecise and debatable’; ICC Case no. 9419 (00.09.1998), ICC International Court of Arbitration
Bulletin, vol. 10, no. 2, 1999, pp. 104-6, Unilex; ‘ The undersigned arbitrator sides with the other school of thought
that does not believe in the existence of lex mercatoria and which firmly believes that the search for alaw that can
be applied to a contractual relationship must necessarily lead to the identification of a national law’; ICC Case no.
10385 (00.03.2002), ICC International Court of Arbitration Bulletin, Special Supplement, 2005, pp. 80-2, Unilex:
‘The very definition and scope of the lex mercatoria was far from being unanimously accepted among scholars
and in international arbitration practice’; ICC Case no. 13129, Yearbook of Commercial Arbitration, vol. 34, 2009,
pp. 231-47: ‘| [i.e. the sole arbitrator] have reservations as to the real existence of anything that can be described as
lex mercatoria’;

g0 ST B3 3 T 530 5 o (St oS3 35 Lo o) ol 3 FA
C.M. Schmitthoff, International Business Law: A New Law Merchant, in R. Macdonald (ed.), Current Law and
Social Problems, University of Toronto Press, 1961, vol. II, pp. 129-42; A. Goldstajn, The New Law Merchant,
Journal of Business Law, 1961, pp. 12-17; B. Goldman, Frontieres du droit et lex mercatoria, Archives de
Philosophie du Droit, 1964, pp. 177-92.
49. Born, op. cit. (no. 28 above), p. 2237: ‘Notwithstanding the academic attention it has attracted, virtually no
arbitral agreement select, and very few arbitral awards have been based on, lex mercatoria [...] Indeed, at the risk
of harshness, lex mercatoria has attracted vastly more interest in the academic than the commercial world, where it
has been, at best, a curiosity which businesses virtually never want, use, or take seriously’.
50. Poudret & Besson, op. cit. (no. 14 above), p. 599.

b A8 duoldo

ICC Case no. 9875 (00.01.1999), Partial Award, ICC International Court of Arbitration Bulletin, vol. 12, no. 2,
2001, pp. 95-7, Unilex: ‘[T]he lex mercatoria, that is the rules of law and usages of international trade which have
been gradualy elaborated by different sources such as the operators of internationa trade themselves, their
associations, the decisions of international arbitral tribunals and some institutions like Unidroit and its recently

published Principles of International Commercial Contracts'.
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51. Trans-Lex Principles (2009) < http://www.trans-lex.org >; K Berger, The Translex Principles: An Online
Research Tool for the Vis Moot and International Arbitration, in S. Krdll & Others (eds.), International
Arbitration and International Commercial Law: Synergy, Convergence and Evolution, Kluwer Law International,
2011, pp. 33-54.
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ICC Case no. 11926 (00.00.2003), Unilex.
52. Y. Fortier, The New Lex Mercatoria, or, Back to the Future, Arbitration International Quarterly, vol. 17, no.
2, 2001, p. 121; K. Berger, The Creeping Codification of the New Lex Mercatoria, 2nd (edn)., Kluwer Law
International, 2010, pp. 10-1, pp.177ff.
53. ICAC Case no. 11/2002 (05.11.2002), Unilex: ‘The Tribunal [...] decided to apply the Unidroit Principles as
an expression of the general principles of the lex mercatoria’.
b A8 dusldo
ICC Case no. 9419 (00.09.1998), ICC International Court of Arbitration Bulletin, vol. 10, no. 2, 1999, pp. 104-6,
Unilex; ‘With regard to the Principles drawn up by Unidroit, it is quite true that these may be considered as a kind
of codification of the lex mercatoria, but once again these are the results of highly commendable work of
academic research and comparison, as well as the reflection of an increasingly eager aspiration to arrive, as it
were, at aglobalization of legal thinking, though without attributing any binding value to such Principles'.
e oy o 4 YooV Jlo 55 Ml S50 6B 5 Lalses bl b abaly 5 a8 baols,l 5l as ) Yo/Y e ol LOF
Ced awy 2oy WY 4 Ve ed Jlo 50 g o3 WY 4y Yo oA Jlo 53 18, ol dgr osis paseiie byl )0 oSl y0il8 bg)m
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Statistical Report, ICC International Court of Arbitration Bulletin, vol. 19, no. 1, 2008, p. 12; Statistical Report,
ICC International Court of Arbitration Bulletin, vol. 20, no. 1, 2009, p. 12; Statistical Report, ICC International
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Court of Arbitration Bulletin, vol. 21, no. 1, 2010, p. 12; Statistical Report, ICC International Court of Arbitration
Bulletin, vol. 22, no. 1, 2011, p. 14, http://www.iccdrl.com
55. ICAC Case no. 11/2002 (05.11.2002), Unilex: ‘[T]he parties reference to both their legal systems was
tantamount to the absence of any choice of national law’.
il 2l e (V222) Ll (6 y0l> )38 YV 83Lo LBF
‘The arbitral tribunal shall rely on the terms of the contract in applying the law governing contractual relations and
shall take account of trade usages and practices and of the Unidroit Principles of International Commercial
Contracts'.
83lo .5103,S" oaliunl (6,138 98 (claialy flgieas (Yo o8 oMol b VAAD) sl Hges o5l 5l &8 oo yeis w5l DY
il asl> 5 yd0 g5 ol YA(Y)
‘Failing any designation by the parties, the arbitral tribunal shall apply the law determined by the conflict of laws
ruleswhich it considers applicable (Emphasize added)’ .
(V) Slall 3o wpdls ol 5958 VBV (Y) B3le g (WYF) oll Mallow (6515 syl 938 YY(Y) 83lo 1Sy picmots
2500 e (VAAS) ailn e oyl oyl 938 V0¥ (Y) B3ke Jlo (sl (DA
‘If achoice of law is made by the parties, the arbitral tribunal shall make its award in accordance with the rules of
law chosen by the parties. Failing such choice of law, the arbitral tribunal shall make its award in accordance with
the rules of law which it considers appropriate’ (Emphasize added).
L) Wl (e (ool (el (918 AVY 83le ((VAY) Gupgos pogias Jlallonss 39> & bgaye 08 VAV(Y) B3le 15y (ssiomon
(VY SNl b) ausld Gae (ol ol 98 10V B3l g (V-5 SNl
sl 03,8 i (Y4 OY) Mallipe 5550 361 (ol aelgd ¥I(V) 8ole Jlio (sl .OQ
‘The parties shall be free to agree upon the rules of law to be applied by the arbitral tribunal to the merits of the
dispute. In the absence of any such agreement, the arbitral tribunal shall apply the rules of law which it determines
to be appropriate’ (Emphasize added).
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60. Lalive, op. cit. (no 1 above), p.78: ‘[A]n error in law, and specially in the selection on the applicable lex
contractus, is not a recognized ground for setting aside an arbitral award’; Born, op. cit. (no. 28 above), p. 2152:
‘In practice, however, the arbitrators' selection of the substantive law applicable to the parties dispute is virtually
never invoked as grounds for annulling or denying recognition of an award'.
61. District Court, Southern District of California, 7 December 1998 (The Ministry of Defense and Support for the
Armed Forces of The Islamic Republic of Iran v. Cubic Defense Systems, Inc), Yearbook of Commercial
Arbitration, vol. 24, 1999, pp. 875-881 (US no. 282); Landesgericht [Regional Court], Hamburg, 18 September
1997 (Bank A v. Bank B), Yearbook of Commercial Arbitration, vol. 25, 2000, pp. 710-3 (Germany no. 49).
62. Kroenke, Nacimiento & Otto (eds.), op. cit. (no. 24 above), pp. 272-3, p. 296: * Such conflict-of-law cases do
not fall under the scope of article V(1)(d) or the Convention at all. If the arbitrators make such a mistake,
reviewing that mistake would be areview on the merits, which is not done under the convention’.
1Sy 0B (ol b Caa 0 W L alaly
L. Silberman & F. Ferrari, Getting to the Law Applicable to the Merits in International Arbitration and the
Consequences of Getting it Wrong, in Ferrari & Kroll (eds), op. cit. (no. 2 above), pp.284-286; Poudret & Besson,
op. cit. (no. 14 above), pp. 588-9.
83lo .33l03,8" oalitl (5 I35 plE loinly lgisas (Vo5 oMol b VAAD) il Bges 93 5l 45 olo oS aiile PV
il 4Ll y80 5B ol YA(F)
‘In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract and shall take into
account the usages of the trade applicable to the transaction’.
lo ((VAAS) wila Se o pdls ol 5988 V- OF(F) Bole (MYVE) ) (Melow (o)bs (oy9ld 5958 YV(F) Balo 25Ty opmimen
Lobage V(1) B3l (Vo)) oMol b) auslyp popls ol 95 VOVY B3lo 5 (VAAA) Sl Sdo (owpdls ol 938 V-0V (F)
al pehie o5 3l 35 (1951) (el (665 55915 (b
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‘The arbitral tribunal shall take account of the provisions of the contract, if any, between the parties and of any
relevant trade usages (Emphasize added)’.
hilaie S50 (55l delgs Yo (V) Bale (VAAY) (WIPO) Ll (5,58 coSlle ylojlo (g9l selgd DY) Bole 1Sy pizmon
oSl (gygld dudohe (gygld aelgd YY(V) Bole (Vo) 1S 0l (5y9by rooml (g9l delsd YA(Y) 6olo (V++0) (a5 (gy9l
(YY) Gumgw SB550 BU) (gy9ls dudge aelsd YY(Y) balo (V) )
65. ICAC Case no. 229/1996 (05.06.1997), Unilex: ‘[T]he recourse to the Unidroit Principles was also justified on the
ground that they reflect usages of which the parties knew or ought to have known and which are widely known to in
internationa trade and are therefore gpplicable according to article 9(2) CISG'; Ad hoc Arbitration Award (Buenos Aires)
(20.12.1997), Uniform Law Review, 1998, pp. 179-80, Unilex: ‘ The Unidroit Principles congtituted usages of international
trade reflecting the solutions of different legal systems and of internationa contract practice, and as such, according to Art.
28(4) of the Uncitra Model Law on Internationa Commercia Arbitration, they should prevail over any domestic law’;
ICC Case no. 9479 (00.02.1999), ICC International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, pp. 67-73, Unilex:
‘The Arbitral Tribunal decided to apply, in addition to the terms of the agreement, the usages of internationd trade...]
and for this purpose to refer to the Unidroit Principles which it considered an accurate representation, athough
incomplete, of the usages of international trade’; ICAC Case no. 302/1997 (27.07.1999), Unilex: ‘ The Arbitrd Tribuna
gpplied the Unidrait Principles which in its view are gradudly gaining the status of internationaly recognized trade
usages'; ICC Case no. 10021 (00.00.2000), Unilex: ‘As authorized by Article 17 of the [ICC Arbitration] Rules [then in
force], the Arbitrators refer to the relevant trade usages [ ...]. In this respect the reference to the Unidroit Principles, as
codified trade usages, is rather of persuasive than binding nature’; ICC Case no. 10022 (00.10.2000), Partid Award, ICC
International Court of Arbitration Bulletin, vol. 12, no. 2, 2001, p. 100, Unilex: ‘The Arbitral Tribuna decided that it
would refer, when necessary, to “the relevant trade usages’ according to Article 17 of the ICC Rules of Arbitration [then
in force], and that such reference included but was not limited to the Unidroit Principles and the Principles of European
Contract Law’; ICC Case no. 11265 (00.00.2003), Unilex: ‘[T]he Unidroit Principles may be seen as a codification of
trade usages and an expression of the genera principles of contract law’; CIETAC Case (00.00.2007), Unilex: ‘The
Tribuna qualified the Unidroit Principles as internationd usages'; FTCA Case no. T-9/07 (23.01.2008), Unilex: ‘Taking
into account not only the parties agreement but also Article VII(1) of the European Convention of 1961 on Arhitration as
well as Article 50(4) of the Serbian Law on Arbitration of 2006 (both requesting the Arbitral Tribunal to tekein al cases
into account trade usages, the Arbitral Tribuna decided to gpply [...] the Unidroit Principles 2004 (as lex mercatoria)’; B.
van der Bend, M. Leijten & M. Ynzonides (eds.)), A Guide to the NAI Arbitration Rules: Including a Commentary on
Dutch Arbitration Law, Kluwer Law International, 2009, p. 223.
66. ICC Case no. 11256 (00.00.2003), Unilex: ‘ The Unidroit Principles propose reasonable solutions to meet the
needs of international trade in the light of the experience of some of the major legal systems but do not generally
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reflect the trade usages referred to in Article 17(2) of the ICC Rules of Arbitration [then in force]’; ICC Case no.
12446 (00.00.2004), Unilex: ‘There is no empirical study showing that Unidroit Principles are practiced as trade
customs or usages by worldwide business people [...]. It is not a compilation of world trade customs. Though this
arbitration Tribunal does not deny that Unidroit Principles indicate well thought good rules, that fact does not
make the Unidroit Principles worldwide trade customs or usages. This Tribunal concludes that Unidroit Principles
cannot apply to this case’; ICAC Case no. 174/2003 (12.11.2004), Unilex: ‘In its arguments the Respondent
invoked also the application of the Unidroit Principles of International Commercial Contracts which it argued were
applicable as they reflected recognized international standards and were becoming a usage of international trade
[...] The Arbitration Court decided not to apply the Unidroit Principles in the case at hand as the contract did not
provide for their application and the Claimant expressly objected to their application in the course of the arbitral
proceedings’; ICC Case no. 13954, Yearbook of Commercial Arbitration, vol. 35, 2010, pp. 218-40: ‘The
prevailing and better view is that the concept of trade usages is much more limited. It confined to [1] practice
known to and customarily followed in a particular business, industry or professional field and [2] practices arising
out of the parties own course of dealing. Unlike general principle of international commercial law or lex
mercatoria, trade usages are therefore internal, not external, to the parties' agreement’; Buhler & Webster, op. cit.
(no. 9 above), paras. 17-62.
D)5 e (VAAS) ila e oyl ] (98 V- OF(Y) B3bo Jlte g1y IV
‘If achoice of law is made by the parties, the arbitral tribunal shall make its award in accordance with the rules of
law chosen by the parties. Failing such choice of law, the arbitral tribunal shall make its award in accordance with
the rules of law which it considers appropriate’ (Emphasize added).
5 (YooY bl b) gl oyl ol o9l AVY 83l ((JA95) win jle g (6y9l> 0958 YA(V)(w)(aw) B3ke 18-y cppioman
(YN SbMol b) auilyd  gae (awydld ol 956 YOV Bole
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S9ld Auluie 5y aelg YY(V) Bolo (Vo) 1550l (g9l om0l (yghs asled YA(Y) 8ole (VAAF) (WIPO) ke (5,58
(YY) Medliope GB350 BB sygls aelgB YV(V) Bole g V) +) ploSiul
1l 4203 ) yie (VAAY) g (ooguad Ml gi 4 bgsye 5958 YAY(Y) Bole o (glys S A
‘The tribunal shall decide the case according to the rules of law chosen by the parties or, in the absence thereof,
according to the rules of law with which the case has the closest connection’ (Emphasize added).
YY) Gumaw SB,50 GBI (oy9ls Audoho (g9l aeled YY(V) 8ol o (VAAY) puce (gy9ls (918 YA(Y) Bolo 28y (ysicrad
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‘The arbitrators shall decide their award according to the rules of law unless the parties have, through any
expression whatsoever, authorized them to settle the dispute ex aequ et bono’.

il aLdl ke (VAAF) wim sl g (6l (5988 YA(V)(o)(awo) B3le Jlio g1y Y @
‘Failing any designation of the law under clause (a) by the parties, the arbitral tribunal shall apply the rules of law
it considers to be appropriate, given all the circumstances surrounding the dispute’ (Emphasize added).
71. ICC Case no. 13954, Yearbook of Commercial Arbitration, vol. 35, 2010, pp. 218-40: ‘Under both the ICC
Rules and the French Code of Civil Procedure, where the parties have not chosen the governing law the arbitral
tribunal may determine that law directly. It must also give reasons for its determination’; Silberman & Ferrari, op.
cit. (no. 62 above), p. 276.
72. Buhler & Webster, op. cit. (no. 9 above), paras. 17-30: ‘Moreover, the reference to the principle of the closest
connection in the Rome Convention is probably one of the main principles that will be used by arbitrators in
applying the voie directe’.
73. G. Kaufmann-Kohler & B. Stucki (eds), International Arbitration In Switzerland: A Handbook For
Practitioners, Kluwer Law International, 2004, p. 130: ‘The practica effect of this restriction [i.e. the closest
connection criteria] is nevertheless limited, since the arbitral tribunal enjoys considerable freedom in applying the
closest connection test’; Poudret & Besson, op. cit. (no. 14 above), pp. 587-8: ‘[T]he difference between the
approach of PILS, article 187, based on the closest connection, and the direct method seems minimal’.
74. ICC Case no. 7110 (00.06.1995), Partial Award, ICC International Court of Arbitration Bulletin, vol. 10, no. 2,
1999, pp. 39-54, Unilex: ‘[T]he very distinction between “voie indirecte” and “voie directe” becomes blurred and on
the verge of fading away, since both would pursue the same ends through essentially the same means, namely, the
application of the “better law”, i.e. the substantive rules, laws and principles best adapted to ajust and fair decision of
the dispute on the basis of the circumstances of the case and the parties’ expectations by directly taking into account,
for so doing, the contents of the substantive rules and principles to be applied’; N. Blackaby & Others (eds.), Redfern
and Hunter on International Arbitration, 5th edn, Oxford University Press, 2009, paras. 3-223ff.
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75. LCA Case (00.00.1995), Unilex; ICC Case no. 7375 (05.06.1996), (1997) Uniform Law Review, pp. 598-9,
Unilex; ICC Case no. 8261 (27.09.1996), Unilex; ICC Case no. 8547, Yearbook of Commercial Arbitration, vol.
28, 2003, pp. 27-38; ICC Case no. 9875 (00.01.1999), Partial Award, ICC International Court of Arbitration
Bulletin, vol. 12, no. 2, 2001, pp. 95-7, Unilex; ICAC Case no. 152/1998 (16.04.1999), Unilex; SCC Case no.
117/1999 (00.00.2001), Partial Award, Unilex; ICC Case no. 10422 (00.00.2001), Unilex; ICAC Case no. 88/2000
(25.01.2001), Unilex; ICC Case no. 11926 (00.00.2003), Unilex; ICC Case no. 12097 (00.00.2003), Unilex; ICC
Case no. 13012 (00.00.2004), Partial Award, Unilex; SCC Case (29.03.2005), Unilex; ICC Case no. 15089
(15.09.2008), Unilex; ICAC Case no. 100 (30.10.2009), Unilex.

Si Hgd s sl Jgol (g cuslio & S 39250 cland 5 L dally
Crawford & Sinclair, op. cit. (no. 18 above), pp. 57-96.
76. SCC Case no. 117/1999 (00.00.2001), Partial Award, Unilex: ‘ The Unidroit rules have wide recognition and
set out principles that in the Tribunals opinion offers a protection for contracting parties that adequately reflects
the basic principles of commercial relationsin most if not all developed countries' (emphasize added); Y. Derains,
The Role of the Unidroit Principles in International Commercial Arbitration (1): A European Perspective, ICC
International Court of Arbitration Bulletin, Special Supplement, 2002, p. 14.
77. Official Comments 4(c) to Preamble (2010) 5: ‘Normally arbitral tribunals will apply a particular domestic
law as the proper law of the contract, yet exceptionally they may resort to anational or supra-national rules such as
the Principles. This may occur when it can be inferred from the circumstances that the parties intended to exclude
the application of any domestic law (e.g. where one of the parties is a State or a government agency and both
parties have made it clear that neither would accept the application of the other’s domestic law or that of a third
country), or when the contract presents connecting factors with many countries none of which is predominant
enough to justify the application of one domestic law to the exclusion of all the others'; Vogenauer &
Kleinheisterkamp (eds.), op. cit. (no. 20 above), p. 91.
78. 1CC Case no. 9875 (00.01.1999), Partial Award, ICC International Court of Arbitration Bulletin, vol. 12, no.
2, 2001, pp. 95-7, Unilex: ‘[A] contract [...] concerning a license to manufacture products and to sell them in
various parts of the world is not appropriately governed by the national 1aw of one of the parties, failing agreement

on such achoice'.
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79. ICC Case no. 10422 (00.00.2001), Journal du Droit International, 2003, pp. 1142-50, Unilex: As concerns the
applicable law, Article 12 of the Contracts makes reference to the ICC and to a “neutral legidation specified by
mutua agreement by the parties’. Now, in the absence of an express indication as to the domestic law of a third
country, the most appropriate solution in the case in which the parties express their desire for a neutral solution is to
apply the general rules and principles of international contracts [...] In this context, for questions concerning general

contract law, reference can be made to the “ Unidroit Principles of International Commercid Contracts’ [...]".
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2009.
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