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4. See Ugo Draetta et al., Transnational Contract Law in The Law of Transnational Business
Transactions § 4:50, at 4-103 (Ved P. Nanda & Ralph B. Lake eds., 2003).
5. See Harvey McGregor, McGregor on Damages 9, at 7 (14th ed. 1980).
6. See C.F. Amerasinghe, «Some Aspects of the Quantum of Compensation Payable upon
Expropriation», 87 Am. Soc'y Int'l L. Proc. 477, 479 (1993).
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Second Partial Award of 21 October 2002, S.D. Myers, Inc. v. Canada, 1 173, at http://www.dfait-
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12. Ball, supra note 6, at 424.
13. Sapphire Int'l Petroleums Ltd., 35 I.L.R. at 189.
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1999, 25 Y.B. Com. Arb. 13, 102-03 (2000).
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15. See Michael H. Whincup, Contract Law and Practice: The English System and Continental
Comparisons 249 (2d ed. 1992); Farnsworth, supra note 7, § 12.8 at 187.
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Eugene Bucher, Law of Contracts, in Introduction to Swiss Law105, 113 (F. Dessemontet & T. Ansay
eds., 1983); Peter Schlechtriem, The German Act to Modernize the Law of Obligations in the Context of
Common Principles and Structures of the Law of Obligations in Europe, Oxford U. Comp. L. Forum 2
(2002), available at http://ouclf.iuscomp.org/articles/schlechtriem2.shtml; Joseph M. Lookofsky,
Consequential Damages in Comparative Context § 4.2 (1989).
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19. See Robinson v. Harman, 154 Eng. Rep. 363 (1848); The Unique Mariner [1979] 1 Lloyd's Rep. 37,
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21. See White Arrow Express Ltd. v. Lamey's Distribution Ltd. [1995] 15 T.L.R. 69, 72 (C.A. 1995).
22. 1 Chitty on Contracts 1672 (A.G. Guest ed., 25th ed. 1983); see also 12(1) Halsbury's Laws of
England 802, 812 (4th ed. Reissue 1998).
23. See Whincup, supra note 12, § 13.3, at 249.
24. Monarch S.S. Co. v. Karlshamns Oljeabriker [1949] A.C. 196, 221 (Lord Wright).
25. Ratcliff v. Evans [1892] 2 Q.B. 524, 528; Bodley v. Reynolds, 115 Eng. Rep. 1066 (Q.B. 1846); see
also Hayward v. Pullinger & Partners, Ltd., 1 All E.R. 581 (K.B. 1950); Int'l Mineral & Chem. Corp. v.
Karl O. Helm A.G., 1 Lloyd's Rep. 81, 103 (Q.B. 1986).
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26. Int'l Mineral & Chemical Corp., 1 Lloyd's Rep. at 103.
27. See HOK Engineering Ltd. v. Ives & Another, Ct. App., Civ. Div. (Transcript: John Larking), Feb.
16, 1996.
28. See Dan B. Dobbs, Law of Remedies § 12.1(1), at 6 (2d ed. 1993); Chitty, supra note 19, { 1591-
1632.
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C. Civ. art. 1149 (Fr.) (John H. Crabb trans., 1995); Civil Code art. 1149 (Belg.) (John H. Crabb trans.,
1982); Burgerlijk Wetboek [BW] 6:96 (Neth.) (P.P.C. Haanappel & Ejan Mackaay trans., 1990); Codice
Civile [C.C.] art. 1223 (ltaly) (Mario Beltramo et al., trans., 1991); Greek Civil Code art. 298
(Constantine Taliadoros trans., 1982).
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Denis Tallon, French Report, in Contract Law Today: Anglo-French Comparisons 263, 274 (Donald
Harris & Denis Tallon eds., 1989).
31. See Tallon, supra note 27, at 274; Draetta et al., supra note 1, § 4:50, at 4-103.
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Sale of Goods Act § 67 (Fin.), available at http://www.finlex.fi/english/laws/index.php.
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Antti Heikinheimo & Pekka Inkeroinen, Finland, in Transnational Litigation: A Practitioner's Guide, at
FIN-69 (Richard H. Kreindler ed., 1997); Byung Suk Chung & Kwang Hyung Suk, Korea, in
Transnational Litigation: A Practitioner's Guide, at KOR-59 (Richard H. Kreindler ed., 2000).
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Eugen Bucher, Law of Contracts, in Introduction to Swiss Law 115 (F. Dessemontet & T. Ansay eds., 2d
ed. 1995); G.H. Treitel, Remedies for Breach of Contract 89-90 (1988).
34. See Waddams, supra note 16, 1115A-1115; Donald Harris et al., Remedies in Contract and Tort 88-
108 (2d ed. 2002).
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McGregor, supra note 2, at 190; Waddams, supra note 16, 1051.
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Wolfgang Hahnkamper, Austria, in Transnational Litigation: A Practitioner's Guide, at AUS-77 (John
Fellas ed., 2003); Lucien Simont et al., Belgium, in Transnational Litigation: A Practitioner's Guide, at
BEL-63 (John Fellas ed., 2003); Markus Wirth et al., Switzerland, in Transnational Litigation: A
Practitioner's Guide, at SWI-76 (1997).
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Giovanni Criscuoli & David Pugsley, Italian Law of Contracts 208 (1991).
0 1S Egm ) cpimed el e (98 250 odle g (g 0,8 Ste 936 398 ol 1 4y 15, 40
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44, See Hugh Collins, The Law of Contract 374-75 (2d ed. 1993); G.H.L. Fridman, The Law of Contract
in Canada 558-60 (3d ed. 1994); Robert L. Dunn, 1 Recovery of Damages for Lost Profits § 1.1 (5th ed.
1998); J.W. Carter & D.J. Harland, Contract Law in Australia 2105 (4th ed. 2002).

45, Ratcliffe v. Evans [1892] 2 QB 524, 528; Bodley v. Reynolds, 115 Eng. Rep. 1066 (Q.B. 1846); see
Hayward v. Pullinger & Partners, Ltd., 1 All E.R. 581 (K.B. 1950); Int'l Mineral & Chem. Corp. v. Helm,
1 Lloyd's Rep. 81, 103 (Q.B. 1986).

46. See Galoo Ltd. v. Bright Grahame Murray, 14 T.L.R. 25 (C.A. 1994); Alexander v. Cambridge
Credit Corp. (1987) 9 N.S.W.L.R. 310, 315, 350-51; March v. E. & M.H. Stramare Pty. Ltd., (1991) 171
C.L.R.506; Monarch S.S. Co. Ltd. v. A/B Karlshamns Oljefabriker [1949] A.C. 196, 227-28 (P.C. 1948).
47. March, 171 C.L.R. at 522; see also City of New Orleans v. Firemen's Charitable Assn., 9 So. 486
(La. 1891).

48. See Dobbs, supra note 25, § 12.4(2).

49. See Restatement (Second) of Contracts § 351 (1981); Halsbury's Laws of England, supra note 19,
1015; Chitty on Contracts, supra note 19, 1691-1692; McGregor, supra note 2, 184; Enid A. Marshall,
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General Principles of Scots Law 327 (4th ed. 1982); Waddams, supra note 16, 1115A; Carter & Harland,
supra note 41, at 2108, 2123.

50. Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. 1854).

51. Hadley, 156 Eng. Rep. at 151.
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52. 1d.
53. See also Balfour Beatty Constr. (Scotland) Ltd. v. Scottish Power Plc (1994) 71 BLR 20 (H.L. 1994);
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54. Halsbury's Laws of England, supra note 19, 1023.
55. See Collins, supra note 41, at 374-75; Carter & Harland, supra note 41, 2119; Dobbs, supra note 25,
§12.4(1).
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McGregor, supra note 2, at 190; Waddams, supra note 16, 1051; Carter & Harland, supra note 41, 2105.
59. See Bagwell Coatings, Inc. v. Middle S. Energy, Inc., 797 F.2d 1298, 1307-09 (5th Cir. 1986); Locke
v. United States, 283 F.2d 521, 524 (Ct. Cl. 1960); Kozlowski v. Kozlowski, 403 A.2d 902, 908 (N.J.
1979); see also Chitty on Contracts, supra note 19, 1699; Carter & Harland, supra note 41, 2117; Dunn,
supra note 41, § 1.6.
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Carter & Harland, supra note 41, 2117; Andrew Beck, Contracts, 2000 N.Z. L. Rev. 83, 96; see also
McGregor, supra note 2, at 190.
61. See Fink v. Fink, (1946) 74 C.L.R. 127, 143; Chaplin v. Hicks [1911-1913] All E.R. 224 (K.B.
1911); Simpson v. London & N.W. Ry., 33 L.T.R. 805 (Q.B. 1876); U.C.C. § 1-106 cmt. 1 (2003).
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Mid-America Tablewares, Inc. v. Mogi Trading Co., 100 F.3d 1353 (7th Cir. 1996); Cifone v. City of
Poughkeepsie, 650 N.Y.S.2d 797 (1996); see also Robert I. Abrams et al., Stillborn Enterprises:
Calculating Expectation Damages Using Forensic Economics, 57 Ohio St. L.J. 809 (1996). But see Tex.
Instruments, Inc. v. Teletron Energy Mgmt., Inc., 877 S.W.2d 276 (Tex. 1994).
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Cent. Coal & Coke Co. v. Hartman, 111 F. 96 (8th Cir. 1901); Kenford Co. v. County of Erie, 67 N.Y.2d
257 (1986); Murray v. Hadid, 385 S.E.2d 898 (Va. 1989).
65. See Super Valu Stores, Inc. v. Peterson, 506 So. 2d 317, 330 (Ala. 1987); Ferrell v. Elrod, 469
S.W.2d 678, 686 (Tenn. 1971); Chung v. Kaonohi Ctr. Co., 618 P.2d 283, 291 (Haw. 1980).
66. See Comment, Remedies — Lost Profits as Contract Dameges for an Unestablished Business: The
New Business Rule Becomes Outdated, 56 N.C. L. Rev. 693, 712 (1978); Todd R. Smyth, Annotation,
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(1987).
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69. Super Valu Stores, Inc. v. Peterson, 506 So. 2d 317, 330 (Ala. 1987).
70. See Ugo Draetta et al., supra note 1, § 4:51, at 4-104.
71. Koufos v. Czamikow [1969] 1 A.C. 350, 425 (H.L. 1969).
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Beale eds., 2000).
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see also Zimmermann, supra note 14, at 20.
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http://www.unidroit.org/english/principles/contracts/principles2004/blackletter2004.pdf (last visited Mar.
28, 2005).
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153. See Sapphire, 35 I.L.R. at 185-86; Final Award in Case No. 9466 of 1999 (Liber. v. Russ.), 27 Y.B.
Com. Arb. 170, 176 (2002); Final Award in Case No. 8445 of 1996 (India v. F.R.G.), 26 Y.B. Com. Arb.
167, 175 (2001); Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, Final
Award in an Arbitration Procedure under the UNCITRAL Arbitration Rules 28, 40 (Dec. 18, 2000);
Himpurna Cal. Energy Ltd. v. PT. (Persero) Perusahaan Listruik Negara, Final Award of 4 May 1999, 25
Y.B. Com. Arb. 13, 83 (2000); Arbitral Award No. A-1795/51 (Camera Arbitrale Nazionale ed
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Internazionale di Milano (Dec. 1, 1996), reprinted in pertinent part in The UNIDROIT Principles in
Practice, supra note 130, at 409.
b S dulio
Second Partial Award of 21 October 2002, S.D. Myers, Inc. v. Canada, 140-160, at http://www.dfait-
maeci.gc.ca/tna-nac/documents/myersPA.pdf.
154. See Sapphire, 35 I.L.R. at 185-86; Final Award in Case No. 9466, 27 Y.B. Com. Arb. at 176; Final
Award in Case No. 8445, 26 Y.B. Com. Arb. 167; Final Award in Case 8786 [Jan. 1997] 11 ICC Int'l Ct.
Arb. Bull. 2, 70, 73-74, available at http://www.cisg.law.pace.edu/cisg/wais/db/cases2/978786il.html;
Arbitral Award No. A-1795/51 (Camera Arbitrale Nazionale ed Internazionale di Milano), summarized in
The UNIDROIT Principles in Practice, supra note 130.
155. Sapphire, 35 I.L.R. at 185-86.
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Horacio A. Grigera Naén, Choice of Law Problems in International Commercial Arbitration, in Recueil
des Cours 13 (2001).
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Second Partial Award of 21 October 2002, S.D. Myers, Inc. v. Canada, 11 140-160, at http://www.dfait-
maeci.gc.ca/tna-nac/documents/MyersPA.pdf.
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158. Final Award in Case No. 8445, 26 Y.B. Com. Arb. 167.
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State of Kerala v. Bhaskaran, A.l.R. 1985 P.C. 55 (India).
162. 1d. at 175-76.
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Himpurna, 25 Y.B. Com. Arb. at 83.
166. See Copeland et al., Valuation: Measuring and Managing the Value of Companies 73-87 (2000).
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Assets: ICSID Case Studies, 6 ICSID Rev. Foreign Investment L.J. 400, 405-06 (1991).
167. See S. Pac. Prop. (Middle East) v. Arab Republic of Egypt, 8 ICSID Rev. Foregign Investment L.J.
328, 380-82; Stephen Ross et al., Fundamentals of Corporate Finance 132-60 (4th ed. 1998); Brice
Clagett, Just Compensation in International Law: The Issues before the Iran-U.S. Claims Tribunals, in 4
The Valuation of Nationalized Property in International Law 31, 91-96 (Richard Lillich ed., 1987).
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Report of Stewart C. Myers in Phillips Petroleum Co. v. Iran, 21 Iran-U.S. CI. Trib. Rep. 79 (1989).
168. See Brice Clagett, Remarks at the American Society of International Law 92d Annual Meeting
(Apr. 1-4, 1998), in 92 Am. Soc'y Int'l L. Proc. 303, 305 (1998); William C. Lieblich, Determinations by
International Tribunals of the Economic Value of Expropriated Enterprises, 7 J. Int'l Arb. 1, 37, 38
(1990).
169. See Copeland et al., supra note 163, at 131.

1389 ybiwms / Mollpnt g almo acliogys > 238



2y pegs sl gaSid g (53,90 (sl 5 polie plo g dn a5 g Wyl (9SS
sl 5 ot 55 o) J) i 6o slxe diol (255 ¢ e (s g gy
03l Bl €9 cpyg8 005 (st 55 Alex Jlgdinio slagiite <ol )3 &S Slawslxe
ool gy ol 519 4685 15 )3 b gaal)d ol 392 sesloboline (lien g ctsleyu
ot JLolid)l8 Sloss jlond L5 a8 ol obgy 4 Shled i 2L sl lge
PEELS (o Cesd ) Jlagd cotiio GLlid) Lol 393 o (5 9l> @2lye 9 4,5 o0
o35 s b by 5l eolitl U led Gl sleal 3y90 gadlpde hlud liwa b))
R ke e il 3 by 5B I (pl gy Ly 63l (gl gy 4 0
IS @S )18 oalatnl 3590 b oad L35 (638 by gy 3 o5 (obadie 5 Jolse
dole p G L s (slo )5 g conS )30 130y JLobsl a8 conl asly ol 1y B an g
&5 oololy 39 il & 0ad 35 (i elS” glanslons lyiea) o (635 oy
ol 03938l jlad Jole oS g ol I ecunl (el Slows i &5 ol &) gere o3
i g 039500 53 iaie 5 Mis @lylus (cal (o5l o Lo s ) o)l b3 5
Mkl e BB glod i

ol 5 Gl S Glebil Glsis 00l by a8 ol i) i QB Mg ple
M 16,8 3l ke i 1Bl yim

S S w0 ]y ok b5 s by b ey 45 o] ] s o (sl 1)
& Lo o o oslen Sy o Jle lgisay ] s 4 (cladle g alals s o

170. See Thomas Walde, Introductory Note to SVEA Court of Appeals: Czech Republic v. CME Czech
Republic B.V., 42 I.L.M. 915, 917-18 (2003).
171. See Phillips Petroleum Co. Iran v. Islamic Republic of Iran, 21 Iran-U.S. Cl. trib. Rep. 79, 124
(1989); Friedland & Wong, supra note 163, at 407.
172. See Starrett Housing Corp. v. Islamic Republic of Iran, 16 Iran-U.S. CI. Trib. Rep. 112, 220 (1988);
Himpurna Cal. Energy Ltd. v. PT. (Persero) Perusahaan Listruik Negara, 25 Y.B. Com. Arb. 13 (2000).
173. Walde, supra note 167, at 918.
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176. See Compania Del Desarrollo De Santa Elena, S.A. v. Republic of Costa Rica, 15 ICSID Rev.
Foreign Investment L.J. 167, 199-200 (2000).
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177. Final Award in Case No. 5946 of 1990 (Fr. v. U.S.), 16 Y.B. Com. Arb. 97 (1991).
178. Final Award in Case No. 7006 of 1992, 18 Y.B. Com. Arb. 58 (1993).
179. See MINE v. Republic of Guinea, 4 ICSID Rep. 61, 75-76 (1997).
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Levitt v. Iran, 14 Iran-U.S. Cl. Trib. Rep. 191, 209-10 (1987); see also Ball, supra note 6, at 422-24.
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Asian Agric. Prod. v. Sri Lanka, 30 I.L.M. 577, 624 (1991); Metaclad Corp. v. Mexico, reprinted in 16
ICSID Rev. 168, 199 (2001), available at 40 I.L.M. 36, 52 (ICSID 2001).
181. Levitt, 14 Iran-U.S. CI. Trib. Rep. at 203.
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199.. See Patuha Power Ltd. v. PT. (Persero) Perusahaan Listruik Negara, summarized in pertinent part
in Mark Kantor, The Limits of Arbitration, Transnatl Disp. Mgmt. (May 2004), available at
http://transnational-dispute-management.com/samples/welcome.html.
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Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Das Gas Bumi Negara, 364 F.3d 274, 282-85
(5th Cir. 2004).

201. See Louis T. Wells, Double Dipping in Arbitration Awards? An Economist Questions Damages
Awarded to Karaha Bodas Company in Indonesia, 19 Arb. Int'l 471, 472 (2003).
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203. See Karaha Bodas, 364 F.3d at 281.

204. See Id.; Karaha Bodas v. Perusahaan Pertambangan Minyak, 190 F. Supp. 2d 936, 955 (S.D. Tex.
2001).

205. Id. at 955.

206. Karaha Bodas, 364 F.3d at 306.
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247. UNCITRAL Award of May 4, 1999, reprinted in 25 Y.B. Com. Arb. 13, 61 (2000); see also Kuwait
v. Am. Indep. Oil Co. (AMINOIL), 21 I.L.M. 976, 1015-16 (1982).
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248. See Dobbs, supra note 25, § 12.9, at 247.
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249. See Loukas A. Mistelis, ADR in England and Wales, 12 Am. Rev. Int'l Arb. 167, 203 (2001).
250. See Jonathan M. Conti, The Effect of Salary Arbitration on Major League Baseball, 5 Sports Law.J.
221, 230 (1998); James B. Dworkin, Salary Arbitration in Baseball: An Impartial Assessment after Ten
Years, Arb. J., Mar. 1986, at 63, 65; After Successful Use of Baseball Arbitration, Apple, IRS Both
Declare Themselves Winners, 11 Alternatives to High Cost Litig. 163, 163 (1993).
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251. Elissa M. Meth, Final Offer Arbitration: A Model for Dispute Resolution in Domestic and
International Disputes, 10 Am. Rev. Int'l Arb. 383, 389-90 (1990).
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Companies, Their Insurers, and Coverage Baseball Arbitration Explained, Critiqued and Apllied January
2004, 22 Alternatives to High Cost Litig. 95 (2004).
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Am. Arbitration Ass'n, supra note 243, art. 22; Int'l Chamber of Commerce, supra note 243, art. 20(4);
London Court of Int'l Arbitration Rules, supra note 243, art. 21; U.N. Comm'n on Int'l Trade Law, supra
note 243, art. 27; see also ICC Rules for Expertise (Jan. 1, 2003), reprinted in 13(2) Int'l Ct. Arb. Bull. 15
(Int'l Cham. Comm. Pub. Fall 2002).
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Inst. Of Int'l Bus. Law and Practice, Arbitration and Expertise (Louise Barrington ed., 1994).
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Starrett Housing Corp. v. Islamic Republic of Iran, 16 Iran-U.S. CI. Trib. Rep. 112, 113 (1988); Final
Award in Case No. 7181 of 1992, 21 Y.B. Com. Arb. 99, 111 (1996); see also Lieblich, supra note 165, at
76.
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254, See Ball, supra note 6, at 418.
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Richard Posner, An Economic Approach to the Law of Evidence, 51 Stan. L. Rev. 1477, 1539 (1999).
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255. See Redfern & Hunter, supra note 242, at 326.
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256. See Wells, supra note 198, at 477.
257. Himpurna Cal. Energy Ltd. v. PT. (Persero) Perusahaan Listruik Negara, reprinted in 25 Y.B. Com.
Arb. 13, 73 (Berm.-Indon. 2000).
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Sapphire Int'l Petroleums Ltd. v. Nat'l Iranian Oil Co., Arbitral Award (Mar. 15, 1963), reprinted in 35
I.L.R. 136, 186-87 (1967).
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