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2. Council on Tribunals and Administrative Justice
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Law
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From a legal viewpoint, although the standby letter of credit is used in a
form similar to the commercial letter of credit, but this type of letter of credit
is issued in order to perform the obligation of underlying contract, not to
exchange goods. Indeed, the standby letter of credit, like bank guarantee,
supports the beneficiary when the obligation of underlying contract is not
performed completely, whereas the commercial letter of credit acts as a
mechanism to ensure the payment of price to the beneficiary.

This article tries to explain the documentary and security characteristics
of the standby letter of credit in order to determine: "Whether it has truly
documentary feature like the commercial letter of credit?" and "whether it
acts as an exceptional and secondary instrument of payment both in form
and intent like guarantees? "

Keywords: Documentary and security characteristics, Standby letter of
credit, International Trade Law.
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Today it has proven essential to make a distinction between “crime and
punishment” and “civil faults”, and the consent of responsibility must be
categorized in either of the above two classes; hence, their effects must be a
function of their general effects. It follows that with introduction of the
institution of Diyat in the Iranian legal system, queries raise as how to
classify and place if in the category of legal or civil institutions. Despite two
other rival theories, a theory that regards admixture Diyat of the elements of
both of the above classes, tries to justify all of its elements and effects. To
justify benefiting a legal institution of a dual nature, proponents of this
theory make reference to the punitive damages in the US legal system; the
present paper endorses the possibility of a legal institution enjoying a dual
nature and focuses on the rate of similarities and differences of Diyat and
punitive damages.

Keywords: Diyat, Punitive damages, Compensation, Punishment, Zeman.
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The increasing extention of the sphere of state and the activity of public
institutions has caused the emergence and increase of disputes with the
special nature in administrative law. In addition, the characteristics like
speed, technicality and etc got these disputes beyond the ability of ordinary
courts and has led to the contrition of special tribunals to settle these
disputes. Variety of these subjects requires constituting lots of tribunals, like
tax disputes settlement tribunals, customs commission administrative
disputes settlement, etc. This event caused to the dispersal of these tribunals
in Iran, just like the England’s administrative tribunals system in 1957. But
in England, lawyers have resolved this problem through ratifying the “court,
tribunal and enforcement act, 2007”. This Act unifies the constitution and
works of these tribunals. In Iran, this situation is like England in 1957;
however, we can also unify the apecial administrative tribunals, because of
the same characteristics and emplying of fair trial principles in this
procedure.

Keywords: Special administrative tribunals, Unified procedures rules, Fair
trial principles.
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One of the objections of civil procedure is objection correlate claims. Iranian
legislator in Articles 84 and 89 of Civil Procedure Code, just talk about the
associated objection and results of its acceptance in abridgement, and does
not determine the time and reference of objection, objector person and also
the result of objection rejecting. However, French legislator, in its civil
procedure code approved in 1975, in addition to expressing the objection
sentences in general, in its Articles 73 and 74, almost very successfully
specifically determines the sentences of objection associated in Articles 100
to 107. With a comparative analysis of Iran and French civil procedure law
we should accept that we need specific acts to be approved about the time,
place and objector person of associated objection in Iran civil procedure law,
and also the result of acceptance and rejection of objection should be
determined clearly.

Keywords: Correlate claims, Objection of correlate claims, Complete
relationship, Accessory.
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The debate over whether judges’ decisions are adequately constrained by
law is predicated on a more fundamental issue, namely, whether the law is
indeterminate. In the debates over legal indeterminacy, the most basic issue
that may arise is: "What is the source of legal indeterminacy?" By
emphasizing on the three distinct sources of those “gaps”, three distinct
approaches in legal theory emerge: an ontic approach, a semantic approach,
and an epistemic approach. Philosophers have also taken a parallel threefold
approache to describe the similar phenomenon of vagueness. In what
follows, we describe those parallel accounts, and show that they may be
reconcilable in a more comprehensive theory.

Keywords: Law, Legal indeterminacy, Ontic approach, Semantic approach,
Epistemic approach.

* Corresponding author’s E-mail: hojatima@modares.ac.ir

\VYY



Comparative Law Researches Vol.17, No.2, Summer 2013

Position of Presumption of Causation in
Civil Liability

Bijan Haji Azizi'", Negin Gholami’

1. Assistant Professor, Department of Law, Bu-Ali Sina University, Hamadan, Iran
2. Ph.D. student, Department of Law, Bu-Ali Sina University, Hamadan, Iran

Received: 9/6/2013 Accept: 5/8/2013

Causation relationship, as one of the pillars of fulfillment of tort liability, is a
matter that besides other pillars of lawsuit, should be proved by the claimant.
But this general rule has exceptions in which the claimant is exempt from
proving some pillars of lawsuit. One of the exceptions is presumption of
causation. It means that in some cases, despite of the necessity of existence
of causation relationship, the claimant does not need to prove it. None of the
articles mention the presumption of causation expressly. What is discussed
in this research is surveying the cases of presumption of causation in tort.
With analysis of the tort-relevant topics, we understand that in tort,
presumption of causation mainly exists in two cases: 1) Cases with presumed
faults and 2) Cases in which proving the existence of causation in them is
difficult because of some special circumstances; so we can apply
presumption of causation in them.

Keywords: Tort, Causation relationship, Presumption of fault, Presumption
of causation, Liability for malpractice, Product liability.
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Fund transfer through banking system is a common device to fulfill the
contractual obligations. This process usually starts with the debtor’s order
and finishes with intercession of several banks when the fund is deposited to
the creditor’s account. The process of fund transfer has several important
aspects legally such as the method of performing the process and its
obstacles, and the bank’s deadline for exercising the payment order;
however, determining the exact time that the process is finished has
significant importance because in that time, the obligated will be discharged
and his/her purpose of starting this process will be reached. According to the
UNCITRAL model law on international credit transfers [1992], when the
beneficiary bank accepts the payment order, the process will finish, and the
issuer will be discharged. Based on the current banking law that
beneficiary’s bank is responsible for fund transfer to the beneficiary’s
account, this idea seems acceptable in Iran.

Keywords: Payment order, Banking payment, Fund transfer, Credit
transfer, Debit transfer.
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