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1. Derivatives
2. B Asher, 1996, pp. 16-17; 1997, pp. 10, 11, 14, 16, 47; see also O Schachter, 1997, p.13; A
C Sobel, , 1999, p.53; J A Grundfest, 1992, p.123 at 123, 124.
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1. “Financial markets quickly reflect changes and shocks, they do not need to retool like
industry. This creates special problems for government.” This point noted by a special advisor
to a Japanese company, cited in Sobel (Domestic Choice), supra note 5 at 12.

2. See Reinicke, supra note 12 at 65; B K MacLean, 1997-98, in B K MacLean, supra note 1,
p. 67 at 68. The crisis prompted Financial Times columnist Martin Wolf to comment that: “if
even the world’s premier institutions can make a mess of their affairs, it is no longer good
enough to castigate the Korean or Thais. Market failure, it appears, is pervasive in modern
financial systems.” Martin Wolf, “Frail Orthodoxy of Financial Systems”, Financial Times,
Oct. 21 (1998)
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1. International Disclosure Standards for Cross-Border Offerings and Initial Listings by
Foreign Issuers, Report of I0SCO, September 1998, http://www.iosco.org/iosco.html; Report
on the Self-Evaluation Conducted by 10SCO Members Pursuant to the 1994 10SCO
Resolution on "Commitment to Basic IOSCO Principles of High Regulatory Standards and
Mutual Cooperation and Assistance”, Report of 10SCO, November 1997,
http://www.iosco.org/iosco.html; Eichengreen, supra 39 at 26.

2. See Framework for Supervisory Information About the Derivatives Activities of Banks and
Securities Firms, Joint Report of the Technical Committee and of the Basle Committee on
Banking Supervision, May 1995; The Supervision of Financial Conglomerates, Report of the
Tripartite Group of Bank, Securities and Insurance Regulators with a Preface by 10SCO, the
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o> J> ,» 4 .(C D Olive, 1996, 301 at 302; J J Norton, 133 at 146
Slaobas (6,meSS SSTOLLS Hlsle Gl Sl),ae &S Sl 55 opl p e Sla,
Al n lalgs Blysl Oy jhe Sl 55 S zie Olgr oled 3 a5 L Slgr 5 JSaESS
LU 2 s Ok 5 sl s 4 il g oo o B O b g J gl (5 S, 55 0Ly
S Jsol opl digls 13 S s byl ol Sl 1 ks o s Jlesl e Ml
stazel colle Gl glasl5h Jols ctimn bade 51 (65l 53 &5 2k glay sl SO
b ssbs dglsn 5 DDl (5Lad) cala pm H15L SMalas plasil 53 il 5 Ll ¢ o gas

L 15 e Sl I3l 3515 dal e o s Ol STl s slasl

Sibwosbuwod b Clllbno Jo¥s .Y
)bd}*p\a|)§‘jM@Uﬁ‘jﬁ&Ma)u‘L@TQ‘Y\{)JSL;rp‘@lJi))
ool 3 & glilay Lyl Jb 4 0SLS uls Llg o sd ok Lo il
A)x)\:VAW&uQJLSLnlcwu)béf,“.&ﬁé)\ﬂjgb\,\.al4?.;\.\5.5;6;5\55\5\51:
53 oolaml daw g O glie slaila, 4 4 5 L (B Zampetti, 1999, p. 282 at 293
s gad 4 0y i Ol il o 3 JSEESK 556 ol G sl Olg ol
adl Cnl s ge L@JTQL:AVA&\»CJJL&S Lol 3,15 590 g Caliden (sl ) 5287 o slaCals
Glosl a3 &S 2te lal ar 818 o Jlis O 8 &S Ly G556 Ooltal la 5287 plas
ST OLE 5 Oolaal (6 mSS sy se o Wil e Ml OIS G5B 5 syl 54y lsle
S0 95 2O sl o4l ;fjd'}zlékguc,;l:%z)l{);(.Awméu;),u:unmyb;
Blysl 4 by e Jsol 05,5 K55 a ST av o ol 53 @ 8056 Ol 5 | S
Calies (glay iS55 (S0 56 LSS 5 bt bl o B 4 esle Hbsle

Basle Committee and the IAIS, July 1995; Public Disclosure of the Trading and Derivatives
Activities of Banks and Securities Firms.

1. B Longstreth, 1983, 2/3, 164 at 169 . Some international documents such as the Declaration
on International Investment and Multinational Enterprises of the OECD Council (1976), the
EEC Code of (1977), the Sixth Directive as to stock exchange listing requirements of the
Council of the European Communities (adopted in 1980) as well as the various resolutions of
the inter-American Conference of Securities Commissions and similar Organizations contain
similar principles.



Y/ cen Mol g 31 il (B g OIS0 /1T AR (bl <Y o ylowis udd 3190 Jlw

ssba sy 28" ( See Underhill, supra note 13, p.17 at 33.).s,1s sus o sls
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@ S 358 Iy (guly o ol a1 pl pls S e e ) SIS 0l (Gl gmee 5 5
Sl S BN S i e s ol (Saa e LB 00 g5 15387 A 3
See A )Ll 35506 odas jsbar 5 op 3T JSie Sl 0ds plowit (Jedlp (6 5lelnn
Fanto, 1996, 119 at 205; Steinberg and Michaels, supra note 7 at 236,
LS cpl S el 53 sl gl )3 Il Sledst (L0l 6)L 53 Je sl » (265
dsol Grmman 5 J3 o Jaddly s Sl dalp ool 0351 ol ol o p il e 31 (S
gty OT b (5les )llinl Colay 7 Sl 59 s 0Ll SOU oyl sl
T 3550 53 B8 4 Oy o2 5 bl (ol 42313 (63 5es 6 1S Sl e o) Sl g
bas e aled 5o bas,lilinl 5550 55 0 SThe oS dias o Olas S opl ol 03 5 i
5 $3basl Jalge a5 03 SUSS 4 (S56 (glasslublind 05 8 ECs 5 Ll 03 JSa
)5l CaSasb s Jleisl 4y 5 Cong gy (S S L olaz|
Bl ool sl el ol 3 =3 on a8 oS (Pl Ll b ol )
AL L slay5iS den w4 &5 1) (I8 md e on LB 4 e (ST e SO0 O
Cu;?\,@wgmm»uﬁ 8\;« (P3es 4o, 3 .l Ml dnsl Colual 51 01 g
S5 Sl Llul bl Ol b Slle ol 5 dilodd (o e 4 el
Gildluan Lol (ol Cllan (UGB 53 a4 ST das a1y LSS
Slap b nds oo Lol Ll HelST (5 el by 528 s 3 S5 laenln JolS
A O Sykes, 2000, 257-264; Steinberg and )..uls » 4> 5 1, Sslize 556
(Michaels, supra note 7 at 208-9; Jackson, supra note 19 at 15.

3 b3 T Lo et gl Glai js anw g Jb= s gla,4iS ST Slag,l s

1. The EU Commission’s Action Plan underlines the need for adoption of the proposed
Directive on minimum effective taxation of cross-border income. See Commission’s Action
Plan for single financial market, http://europa.eu.int/geninfo/query_en.htm.
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See B A K Rider, 1990, 179 at ).s,ls 3 s> 5 (d (saus gdoes (&S sslizul s
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sy 53 > (B Unger, 1997, p. 99 at 100)..5,ls &oslis sd> 5 sba sl Gl
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1. Insider- trading. 32> obil Slab 05,5 SMalee



YR/ ceee Modt o 3 (il (B 9> NS0 /1TA] Ll (Y] 6 slost ¢p0 3150 Sl

A N Licht, 1999, 61 at 119; also C Nakajima, ).s 5 tal s Ls s o sas
1999, p. 212-13
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Sl 1 DSl 5l age i oS 3jlaien pibe |y Llsle Gl OB STes e () i
eI 31 g i ol L1 5550 a5 Ol 55 ke Ll ol 5 fadlly 1S ale o
253 0SS peelus 5k ol il oS b piins O b Ui w18 b e ol
Sl sdon 61l 5 das e 4 1y I e o Sl Culem ol &8 ol ) il S sl
sl Glosl Gl Sl ie o Zilay ol Sl pmled (AU Lslsyl 3 Gaim ol
Ol slaely (ol oo o Lasls )l 5 Gaim pdsn 4 S (goll (58 S50
w8 L 55 byl 3 Gaim 3 45 45T L Wledd e lsle Glosl Sy jae 45 & ol
T 5 Cblis Ol 5 5 Lsd oo iz & SeMbl Hldie L)l wlul Cples Llods
E J)calg ol Giss o oo balsyl 3 Gim otz b 5550 Oles 5S°0Ob LS
ol 8 0T o s Kos ik, (Weinrib, 1988, 949; E J Weinrib, 1995
(e 33 Rl s Bt (iph 220 L oS SLOI Ol e 55 il oS ST aSTh 4K
e 01,55 4 ¢SS 5 e (glao 1851 a7 558 a8l S oo ol Cimes b b,
S oly m ckins o LK Hlsles Blysl 35 5m 5o 1) Lgd enls Hlasl WL oS Sledbl daw 5
jat;\o\,_ﬁn,am.mﬂas@\éwcu&.\;.,J'L;‘J,p\}uu:;,\@wgzgw
O M Fiss, 1(1979-80); G C Hazard, )..ls s T 55 g ol
(1965,1

Sl K5 5 Ol Glisl Ol ce e 55 lem Sl jae LT o8 S opl (6lgw
- S dr Salne  cdizan oo 5l 55 4 i e SGIL 15 15 lslg Gl
R Jennings & W Marsh, ) Jt b5l codle 5 S bS53 oo sas Cniie 5,13

1. The Most important disclosure requirements of the Unites States securities laws are found
in the Securities Act of 1933, the Securities Exchange Act of 1934, and the many regulations
promulgated by the Securities and Exchange Commission under the authority of those two
statutes; see also B Rider and T M Ashe, “The Insider Dealing Directive”, in M Andenas and
S Kenyon-Slade (eds.), EC Financial Market Regulation and Company Law, (Sweet &
Maxwell, London, 1993), Ch. 12.

2. F Fabozzi & F Modigliani, 1996, p. 29-30; J C Coffee, 1984,717 at 752 ; H Beales, R
Craswell and S Salop, 1981,491 at 512 ; P Legrand, 1991; Article 1(13) and 21 Investment
Services Directive(ISD), O.J. L 141/27(1993) concerning transparency
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A T Kronman, 1983, 763, 798
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1. http://www.jus.uio.no/Im/unidroit.contract.principles.1994/index.html; also K P Berger,
1997, 934 at 987; B M Cremades & S L Plehn, 1984, 317-348; Tita supra note 39 at 51; M
Bagheri, 2000, P. 194-199
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1. For a different view see D Caruso, 1997, 3; also Informal Working Paper of the European
Commission, Brussels, 20 March 2000, Market/C/PT, p. 7-9.
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Az &S zia Ll laslblul S blime daly e sdes sbas (S el oo
ol Sy e 51 S G ol GBS sl 4T Ll e sladl sl plls 15 e
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Gilbert Warren 1, supra el lsle Glysl oy ,ie do o 55 (i g gond Slowl )3
o~ b.(note 32 at 193; Schooner and Taylor, 1999, supra note 38 at 650
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1. statements proxy

2. See Multijurisdictional Disclosure and Modifications to the Current Registration and
Reporting Systems for Canadian Issuers, Securities Act Release No. 6902 [1991 Transfer
Binder] Fed. L. Rep. (CCH)§ 84,812 at 81, 860 (July 1, 1991). See Admission Directive, No.
79/279, 1979 O.J. (L 66) 21; Listing Particular Directive, No. 80/390, 1980 O.J. (L 100) 1,
Mutual Recognition Directive, N0.87/345, 1987 O.J. (L 185) 81; Steinberg and Michaels,
supra note 7 at 254; see also A T Drummonnd, ,1991,775.

3. See, for example, the Council Resolution of 28 October 1999 on mutual recognition,
Official Journal C141, 19/05/2000, p. 0005.
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1. See Council Directive 93/22/EEC on Investment Services in the Securities Field. 1993 O.J.
(L 141) 27 (1993). To overcome the difficulty, the commission issued proposals in 1985 in a
document entitled completing the Internal Market: White Paper from the Commission to the
European Council. The European Financial Services Action Plan (Com. (1999) 232 of
11/5/99) announces a Commission report on “substantive differences between national
arrangements relating to consumer-business transactions”. See Informal Working Paper of the
European Commission, Brussels, 20 March 2000, Market/C/PT. See also EU Repo Markets:
Opportunities for Change, Report of Giovannini Group, Brussels, October 1999, where it
says: “Many financial markets are designed to serve and function well within individual
countries”. http://feuropa.eu.int/; Financial Services: Implementing the Framework for
Financial Markets Action Plan, Communication of the Commission, Com (1999) 232,
11/05/1999, p. 5.

2. See Article xvi:4 of the Agreement establishing World Trade Organization,
http://www.wto.org/english/docs_e/legal_e/final_e.htm. However, there could always be a
tension between regulatory and free trade objectives. In this respect one can say: “No matter
how legal test is articulated, it cannot satisfactorily resolve the tension between ... autonomy
and free trade in all conceivable cases”. A Mattoo and A Subramanian, Regulatory Autonomy
and Multilateral Disciplines: the Dilemma and a Possible Resolution, 1 Journal of
International Economic Law 303 at 322 (1998).
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1. See Articles XII and XIV of the General Agreement on Trade in Services, and Article 2(a)
of the Annex on Financial Services, see
http://www.wto.org/english/docs_e/legal_e/final_e.htm.

2. Discussion Paper on International Co-operation in Relation to Cross-border Activity of
Collective Investment Schemes, International Organization of Securities Commissions,
10SCO, www.iosco.org/docs-public.

3. Principles for Memoranda of Understanding, Technical Committee, IOSCO, Released at
the XVI Annual Conference- September 1991, Washington D.C. p. 1-3.

4. Page 4, Trading and Derivatives Disclosures of Banking and Securities Firms, Results of
the survey of public disclosures in 1998 annual reports, Joint report by the Basle Committee
on Banking Supervision and the Technical Committee of IOSCO, December 1999.
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(Trachtman, supra note 83 at 264

1. See J P Trachtman, supra note 30 at 95-96; Mutual recognition requires both the abolition
of trade barriers (negative integration) and the setting of common standards (positive
integration). See also Hertig, supra note 72 at 353-4.

2. See Informal Working Paper of the European Commission, Brussels, 20 March 2000,
Market/C/PT, pp.10-11; G W Downs, Enforcement and the Evolution of Cooperation, 19
Michigan Journal of International Law, 323 (1998). See also International Equity Offers,
Report or the Technical Committee of IOSCO 7 (September 1989); Steinberg and Michaels,
supra note 7 at 266
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33 dal g 551N 0T 4l
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Castel, 1988, pp. 27, 103, 131, see also generally, D Lange & G Born
(eds.), 1987); J Basedow, 1994, 423-6; R W Hillman, 1992, 331 at

1. For a different view, see A Claire Cutler, Artifice, Ideology and Paradox: the Public/Private
Distinction in International Law, 4:2 Review of International Political Economy, 261, 262,
264, 267 (1997).

2. See M Akehurst, 1972, 179, 181; F A Mann believed that there is no room for
distinguishing between criminal, public and private laws. He argued that this distinction is not
tenable as the theory of jurisdiction in international law is pervasive in a very wide sense so
that it imposes legal obligations on the States both in private and public law aspects. In the
same way that public international law contains principles for resolving jurisdictional
conflicts, it also imposes on States the obligation to have a system of private international law
based on reasonable contact and minimum justice in applying lex fori laws or foreign laws.
See F A Mann, Further Studies in International Law, (Clarendon, Oxford, 1990), p.4; see also
R J Weintraub, 1799 at 1818 (1992).
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1. See Hillman, supra note 89 at 333; M D Mann et al, The Establishment of International
Mechanism for Enforcing Provisional Orders and Final Judgments Arising from Securities
Law Violations, 55 Law and Contemporary Problems, 303 (1992). Disclosure of information
and greater transparency as to the structure, activities and policies of the enterprises are key
elements for the regulations of securities related issues in a global economy. See
Multinational Enterprises and Disclosure of Information, Clarification of OECD Guidelines
for Multinational Enterprises, Organization for Economic Co-operation and Development,
Paris, 1988, p. 9.
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| Brownlie, 1998, pp. 289-).. 55 ol g,lsl 5 SUas (g ,1 08056 Jlas! JSa
¢ Ca Mo i i 5 (296; A C Swan & F J Murphy, 1991, p. 515
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L Henkin et al, 1993, pp. 1048-1049. L )iuS$ ¢ 5luslcs ansl> slael
5L, Kty (6 eSS ST Ka s g dal i s is el ol (Henkin, 1995, p. 48-54
J H Jackson, )aules Jo 1) by 58 5il8 o o5la 48 Lsd sloul des (gl slns
supra note 19 at 18. Also R Thigpen, 1982; for more discussion as to
the role of international law in the development of national law, see R
(G Steinhardt, 1990, 1103-1114

5 ool 1y s IO SE ISl 3yl G s 45 il ed 4B 0y ae) ol o
Jlash i o S zol 5o 255 gLl romad 5 Lk (55 eafm 0953 3 &
e a propan 5 Codlo Jlesl Sle A3 4 039 (o9 0350 (S () Pl 2 il
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O Schachter, 1991, pp. 250-252 at 254; also Castel, )ulauils o
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1. “Prescriptive” has been preferred to “legislative” in that it include rules and regulations as
well as decisions. See R Higgins, “Legal Bases of Jurisdiction,” in C J Olmstead (ed.),
Extraterritorial Application of Laws and Responses Thereto, (International Law Association
in association with ESC Publishing Ltd, Oxford, 1984), at 31-35.
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Brownlie, supra note 96 at 287-297; See D P O'connell, 1970, )u. L
Ch. 19; see also J W Bridge, 1984,2 at 8;.A D Neale & M L Stephens,
P 3 A 5 Gt e Lo ol il D34 Jl 11 .(1988), p. 12
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Sl ol WLl (Schachter, supra note 100 at, 254). L Jles! 35 ol sl
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H Pitt et al, 1987, 375-451 ; D Hawes, 1987, )wlaiS Jlesl oo ao-doo
Ml ol S Kb 3yl5e 5 (258 ; D L Goelzer et al, 1988, 53
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(1992); W B Haseltine,1987, 36 International and Comparative Law
Quarterly 307; Weintraub supra note 88 at 1799; Schuster, supra note
.(26 at 165.
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See D C. Langevoort, 1993, 175; M)l o lesliL ool s del 8 w5 4 1
B Fox, 1992, 263; S J Choi and A T Guzman, 1996, 207; J P Garland
(& B P Murray, 1996, 235; S M Drew, 1998, 231 at 235

Pl AT Al sy sy Jel (Fsi o35 6Kl 03V (SLSS i b agrl e )
M N Shaw, 1997, yusb azils ys 1, edss oMo 350 G a5 1 32 BEUNIK
p. 102; also P Weil, supra note 99 at 31-35. See O'connell, supra note

1. A H Hermann, 1982, pp. 37-40; for a different view in this respect see R A Kellan, , MCG,
Inc. v. Great Western Energy Corp., 896 F.2d 170 (5th Cir. 1990), 15 Suffolk Transnational
Law Journal 420-429 (1991).

2. See J D Cox, 1998, 3 ; in Schoenbaum v. Firstbrook, 268 F. Suup. 385 (1969) Another case
that relies on the effects test by a U.S. Court is Tamari v. Bache & Co. (Lebanon) SAL, 730
F.2d 1103, 1108 (1984) where it was argued that when a transaction, which is initiated
abroad, involves trading on the U.S. exchanges, it is just like a domestic transaction and,
therefore, the U.S. law should be applied. See also A Fleischer, “Extraterritorial Application
of United States Securities Laws”, in page 107 Olmstead (ed.), supra note 99 at, 107-112; C J
Johnson, Application of Federal Securities Laws to International Securities Transactions, 45
Albany Law Review 890 (1980-81).
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Jackson,1984, 1571-2 ; J Tumlir, 1980, p. 1 at 4, 5; also J Tumlir,
1981), p. 152 at 152-187; Downs, supra note 82 at 325; Stern, supra
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1. It has been maintained that, at least in the field of competition law, sufficient evidence
exists to postulate such legal principles. See K M Meessen, 1987, 62; M Akehurst, 1974,1 .
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