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Rule of Law and Public Administration in a Global Setting", Introductive Report, 
Twenty-fifth International Congress of Administrative Sciences, p. 3. 

3. Anthony W. Bradley and Keith D. Ewing, Constitutional and Administrative Law, 12th 
edn, (London: Longman, 1997), p. 105. 
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National Traditions and the Prospects for Their Convergence in the Light of Recent 
Constitutional Developments," in Christian Starck, ed., Constitutionalism and Democracy 
-A Comparative Analysis (Baden-Baden: Nomos, 1999). 
4. Léon Duguit, Manuel de droit constitutionnel. Théorie générale de L�Etat Organisation 

politique (Paris: Fontemoing, 1907). See also Maurice Hauriou, Principes de droit 
public (Paris: Sirey, 1910). 

5. Raymond Carré de Malberg, Contribution à la théorie générale de l�Etat, 2 vols. (Paris: 
1920-2; reprinted CNRS, 1962). 
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1992), p. 314. 
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States," Maine Law Review, Vol. 49 (1997), p. 23. 
2. See Maurio Cappelletti, The Judicial Process in Comparative Perspective (Oxford: 

Clarendon Press, 1989), pp. 190-8. 
3. See Luc Heuschling, Etat de droit, Rechtsstaat, Rule of Law (Paris: Dalloz, 2002), no. 392. 
4. Conseil constitutionnel 
5. Quoted by Jacques Chevallier, L'Etat de droit, 2nd edn. (Paris: Montchrestien, 1994), 

p.128. 



��� /���'(
��,H �'_____________________________________ 

���)-� :#�"�� !���� �:�:>��� !���?� �?�,&� � 
�?���J � 	�	 �� R�?���� !���?� ����H 
5�,9$ � ����� ���� O��6 �	 ����� !���� ��0F� �� ���  �?��� �?7$�� R�>� �.y
4��?�� 

:?/���� �?���� !���?� 
��?)�	 	�����)�� @��K� :� � � 5�?H�� �?7)V� n�?���� :?* »�?1�	
�0,�����«��&�� � �>�H 
����� wF3 �� :#�"�� !���� ���b� ��)0� �	�V� �� 
�?H !�?��

 �� ����� !���� �	 ���	)����� !���� ��?� �?&��a0& f?$��� :>?/>� E�� �	 :� ��	��	 �(R
]@�;� [�� :/���� ����$:�!��0# �� »�0,����� �1�	«	�H P���$ ]��� .�

`��=$ �0����»�0,����� �1�	«:��-� @4c 4� �>���$ �� !���� !�H ��Jc� h�?�� �� ���
 ��� �	 5a0U ����,Jy��� 4�WLR�H �»�0,����� �1�	«��V��� :� ]��F$��	�  .
4����R

:��)�L �	]�9$f�[�?�VF$ �9)�� T�"�$ :� ��� ����" 
�0_,& ���U��� ����� !����
5�4�	��� !���� ��,��6 4� �U��� :�	�-$�.

���S( -�#
�d%���� ?�.0�� *�� F�  �}�a 
����)�	 :� w��� ��C7�� :/���� R	�� �0W � ����U nC��� ��/���� ����� !���� :^���� :X� 

 ��	��� ����� !���� O�F< :� �?���� 
����?� 
�	�,� � �>,# ��,&� !��4 !L 4� � R:?� ��?3 
���� �&�� ��J�$ ]���.��?�	�  !�,1��U ��,��6 @��K� �� e	��)� !���� ��,��6 
��� .

|>/$ 
�����0�»������ �1�	«����Q �� �� 
��»�0,����� �1�	«�/� .

{M(���
�� ��I�d ���
 %���� l�Yi 
gC7�� 4� ��U ��� y{�� 	�� 
�H	�U u�H ���)A� �	 ����� ���)�� R:/���� �	 .�@��	 ���?� 

�� 4� ��� �>J � ����)��� �&�H	�U :?x��� ��?� �[?��� ���?)�� ���� �>�c	 !��;0F6�� R�,;�
_________________________________________________________________ 

1.� :0��4 
�� �	 �	�7)�� � i��J �<� �� :V1�N� ���� .�:
Alec Stone, The Birth of Judicial Politics in France. The Constitutional Council in 
Comparative Perspective (London: Oxford University Press, 1992). See also F. L. Morton, 
"Judicial Review in France: A Comparative Analysis," American Journal of Comparative 
Law, Vol. 36 (1988), p. 89.  
2. See, e.g., L. Favoreu, P. Gaïa, R. Ghevontian, J.-L. Mestre, O. Pfersmann, A. Roux, and 

G. Scoffoni, Droit constitutionnel, 4th edn. (Paris: Dalloz, 2001), no. 116-18. 
3. Etat légal 

4.:V1�N� �����7�K>$��K� �:6��N� �6�F� 4� �.�:
Martin A. Rogoff, "A Comparison of Constitutionalism in France and the United States," 
Maine Law Review, Vol. 49 (1997), pp. 46-64. 



____________________________________________ :/���� �	 !���� ��,*�6 ��y 


	�� 4� �/$��F# :� ���:��,��6 
��� �� ���=$ nc�� y:?� R
�?H	�U O��?� ���[�� n����< ��	 
�?��
 �0N>� ��3»��0&5a0U«R»5&	[��H �x�1«�»5&�?K& �x�1«�?�1� w?6 ���?~$ E�?�� �?� 

!�&�H	�U.��;� wF3 �� »�8!��!�«R�?�,��6 »��)?^� ��&��?^� [��?,)� :?9�^� i��?0,1�
���«�»�� @�# 
����� ��,#Z� w6 R:7>N� O��� � 5��6 ���)�� �>�� :��^� :,& h�F$� �	 !��?� 

!L ���"� 
)��  �;� ���&«.�a�L 4� :?� »�?§!�«��6 :?� 
?�� !�?��� �?�	 �	 �?���)� �?�,
 �� t��H�
��)�	 �� �� 	��  ��J O��K)� ��& R	���U
�����0� !�&�?H	�U ��1� w6 ���~$ �	 R

|��$ ��,��6 
�H T��^$ @��K� 4� 
�H :)A����»��!�«R�<���?� �0N>?� �	 5��6 O��� 
��� 
�H 
	�	 ���� .?����A 4� n�,�7)?/� �)0N>?� O��� �?� O=?^� �	�?�  .4�?�)�� 
�����?0�

 
����� ���#� :� ��V$ [J �)�	��-� ��& i��$ � ��� w>N� �)0N>�]4� :)��  O=^� [� ��A
 R�V�F3»
�	��0� 
�����«�/�� O��&�V� � �&�H	�U ��^� .�

f>3��9-�� �>A�	 ��&���� �� 
�H	�U ���HL � ��X ���	�?J� ���?� ��?���$ 	�?A :� 
�� g�/-� �>� 
��)�	 R���H»!�&�H	�U ��1� w6«��?�	 4� :?� h��H [�� �V�F3 !���� �
@�[1� � ��� !	�	 �L�� ��	�,� !�^�	�� w?>N� !	�?� 	��?-� �����X ]�^� �0N>?� �?��� 

 ��	�  �&�Q .»���/)0�«!��0# �� \�<� �	 »
����?71� B��«)y{��(?>�>-$ R�|?/� �� �?���� 

��� �� :� 	�	»����� !����«�:��r� :»R�?1�	 �?� 
�	�?�0� 5?;� P���$ ���� ����" ��H

��� ]��^$ ���� �� ���0# �$��6 O�F�$�$ � R@	�� �� �>� �� ����� O��6 ��& �?� 
�0&	
 ����6 4� ]�H«	�� [��,)� R.ow��	 !��� :� R�$»���?/)0�«�?� �?���� !���?� �?� ���?��3 

	�?� ��� ���K$ ���� ��0F� :»R�	�4L 
�,?b$ ���?� � :?��a� R:?007� ���?� 4� �?��� :�x�?b� 
�0H�� [��,)� ������«.�?�� :?007� 
�?� :N>� �-$ :�x�b� 
�� R
� ��	 
�� �	 R
�� 	�J� �� .

_________________________________________________________________ 
1.�<� O�9�^�»�� !�8!�«��� B�H 
��� ��,��6 
����	 :

Jean Bodin, Les Six Livres de la république (1576). 
2. See James B. Collins, The State in Early Modern France (New York: Cambridge 

University Press, 1995). 
3. See the classic work of Jacques Bénigne Bossuet, Politique tirée des propres paroles de 

l' Escriture sainte (1709). 
4. Particularist internal forces 
5. jus divinum 
6. Keith M. Baker, "Constitution," in Francois Furet and Mona Ozouf, eds., A Critical 

Dictionary of the French Revolution (Cambridge: Belknap Press of Harvard University, 
1989), p. 481. 
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1. See Jean Carbonnier, "La Passion des lois au siècle des Lumières," in Essais sur les lois 

(Paris: Defrénois, 1979). 
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1. See Eric Maulin, "Le Principe du contrôle de la constitutionnalité des lois dans la pecsée 
de R.Carré de Malberg," Revue Française de Droit Constitutionnel, no. 21 (1995), p. 79. 

2. "parlements"
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John H. Merryman, The Civil Law Tradition�An Introduction to the Legal Systems of 
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5. administration 
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1. See Article 13 of the Law of 16-24 August 1790. 
2. Conseil d'Etat (Council of State) 

3.@�a���� :� �)1�	 ����H 4� ��� �� R5&	4�� !�� ��3 �	 »��� �?V���$«Section du Contentieux)(
:� R�H 
����� �H ]��^$ @�# ��6C� �� �&� 	�	 !��0# .� ��F$�� 
�� �	 .�:

Lionel Neville Brown and John S. Bell (with the assistance of Jean-Michel Galabert), 
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��� /���'(
��,H �'_____________________________________ 

»�)1�	 ����H«��)�� � w��	 ��VF$ :� �����	 �,� ���	 R������� ]�� 4� :��� �?���$ :?� !��?0# 
	�H �7>$ !���� ��,��6 ���� ���K� 
�[���J .�0���»�)1�	 ����H«R�?��J ��V?"� 
�� :� 

4� �A�� �����0H»���76 �>� ����«y	�� .��?7� :#�?"�� 
����?� �	 n�)6��� :X�  :� �1���
 �� ��� R	�� 
�^� >� ���� � ����,J �0� 4� �/���$ ������ �:�!��0# �?������ @��K� 4� �^�� 

	�H z���)��.�	����� »���?76 �>� ����«R5���?$ ]?��� e��?H 
�?H :?)��  
�?�	�� � :?J�$
:� :>��� � ��������� 	�?� �?���6 �����?���W �?� :����	�A ��,#�� ]��7� �	 !������H 4� h��	 .�	

� R���?76 �>� ���� 
�� 4� 
�H z���)�� i��0� !��� 	�0?�»�?���� !���?� !=?H ����	«��?�;� 
�����H � �^� I�76 :��C#� ��� y{�� �	 @���X ����,J ����� !���� :��7� ���?� y��o 

	��	 	�J� .@4c :� �H�	 :J�$ ���� R
�� 	�J� �� ��?�� 
?�� !	�?� ��?Jc�R
)?� ��?& !�?&�� 
!L ��,#Z� !�&�� :�>� R�/�� ����� !���� �0��� ���A �&:�?��:>� »�?)1�	 ����?H«:?� �?�� 

���� 
�� ��� �7)V� [J ����F�1 �0� �$�% y{�� 
��� 
����	 ��?��	 �V�F3 I�76 ��& l�	�4L
 �� g�/-� �#�,)J� O��6 O���[>� � R������ �	�H .:?#�,a� 4� �)^�� ���� 
�� R
�� �� 
�C#

 ��6C�»�)1�	 ����H«^� I�76 :��C#� 	�0�� 4� �$ ��� 
�H �H�� �����H � ���?�y{�� �
@���X ����,J ����� !���� :��7� ���y��o
�H s�� ���a0& \4�� !��� :� ���.

:0��	»���76 �>� ����«:��� �#��� :� �,� 	��-� �� !L v	�H 
�0_,& �&:K�Q� h�?�	 
R!���?� ]��7� �	 ������ ]�� �0��� ��&�� 
�	��0� I�76 �A�� 4� ���,6 ��:?^���� �	�4L �

R
��7#�����	 
��# �� �� ���	� O���9� !�^� wF��,� PN# ]�� �� .o
�� »�?>� ����«���?� 
@�[1� !�,1��U �,� 
�����0� � �0)/�� ��L �0���$:�!��0# ��������� �1��� {���?H g�/-� .:?X� 

 �� 	�A 	����� ���� 
��:�!��0#�	�4L ���� �0�,b$  ?K6 5a0?U ���?�,J �	 �	�?� ��&
,�
	� R��� ���� ��� 
��� :J�$ :)�� 5�0� :� ��,&� �>,# !L �&|��$ ��6 �$ O�,�,9$»����H 

����� !����«�:� �<� ]�1	 �� 5�7)/� :� ����� 	��� �^� I�76 :��7� �	 �?���� !���?� ��?�
_________________________________________________________________ 

1. principes généraux du droit 
2. See, e.g., Y. Gaudement. Traité de droit administratif, 16th edn. (Paris: LGDJ, 2001), 

no. 1, 199-1, 212. 
3. "constitutional" documents 
4. See, e.g., C.E. Sect., March 9, 1951, Société des concerts du conservatoire, Rec. 151. 
5. See, e.g., C.E. Ass., April 1, 1949, Chaveneau, Rec. 161. 
6. See C.E. Ass., June 25, 1948, Société du Journal l' Aurore, Rec. 289. 
7. supra-legislative 
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1. See, generally, Marie-Joëlle Redor, De l' Etat légal à l' Etat de droit. L' Evolution des 

conceptions de la doctrine publiciste française 1879-1914 (Paris/Aix-en- Provence: 
Economica-PUAM, 1992). 
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Symposium, La Cour de cassation et la Constitution de la République (Aix-en-Provence: 
PUAM, 1994). 
5. See Guy Carcassonne, "Faut-il maintenir la jurisprudence issue de la décision no. 74-54 

DC du 15 janvier 1975?," Les Cahiers du Conseil constitutionnel, no. 7 (1999). 
6. C.C., January 15, 1975, no. 74-54 DC,Rec. 19. 
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Jacques Vabre, Recueil Dalloz (1975), p.496, concl. Touffait; 
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C.E. Ass., October 20, 1989, Nicolo, Rec. 190. 
2. constitutional claims 
3. Bill of Rights 
4. See Guy Scoffoni, "The Influence of the European Convention on Human Rights on the 

National Law of a Member State," Journal of Chinese and Comparative Law, Vol. 2 
(1996), p. 21. 
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3. Louis Favoreu, "De la Démocratie à l' Etat de droit," Le Débat, no. 64 (1991), pp. 158-62. 
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