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L. Hans Kelsen: Principles of International Law (1967), p. 447, see also Wehberg, 53 A.JIL.
(1959); B.Cheng, General Principles of Law as Applied by International Courts and Tribunals
(London, 1953) p.113; Josefl. Kuns: The Meaning and Range of the Norm of pacta sunt
servanda, 39 AJIL.{1945) at 180" Kuns op. cit., Footnote: Oppenheim International Law,
Vol.l, (Peace) H. Lauterpacht (ed.), 18th edition (1955). pp. 880-881.

2. In his Memorandum to the P.C1J. in the Losinger and Company Case, the Contention of the
Swiss government, see P.C.LJ. Pleadings, Oral Statements and Documents, Series C.No. 78,
p. 32.

3. Wehberg, ap. cit,, 786. ¢f. A.A. Fatouros, Government Guarantees to Foreign Investors
(New York 1962), pp. 265 - 71,
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4. D.W. Bowett: State Contracts With Aliens: Contemporary Developments an Compensation
for Termination or Breach, LVIX B.Y B.LL.. (1988) p. 49 AT 55.

5. Printing and Numerical Registration Co. v. Sampson, L.R. (1875) 19 Eq. Cases 462 at p. 463,
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6. For Instance, in English Law until the Second half of the nineteen century the liabillity of the
parties for non-performance was absolute. One of the first Leading cases which deviated from
this strict and rather archaic principle was Taylor v. Caldwell (1863) 132, Eng. Rep. 309
(KB.).

7. M. Somarajah: The pursuit of Nationalized Property (1986) p. 110; see also P.5. Atiyah, Rise
and Fall of the Freedom of Contracts (1974) pp. 716 - 778; and in 94 L.Q. Rev (1978) at 193,
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8. Pacta sunt servanda.

9, Paragraph 8 of UN General Assembly Resolution 1803 (XVII} of 14 December, 1962,

reprinted in Basic Documents in International Law 141 (1. Brownlie 2d ed., 1972).
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12. ICSID Award of 21 November 1984, 24 ILM, (1985}, p. 1022, at p. 1019 (original
emphasis) (1988) L.AR. , at p. 36. on 16 May 1986, this award was annulled by ad hoc
committee, but the annulment was based upon what was perceived as an erroneous valuation

of Amco's investment, and not point adverted to above; see 25 ILM (1986), p. 1439.
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13. De Laubadére, Traité de droit administratif, [ (ed. 7 Paris 1976), pp.22-23,

14. A 8. El - Kosheri and TF. Riad, The Law Governing a New Generation of Petroleum
Agreements: Changes in the Arbitration Process, 1 ICSID Rev - FiLJ (1986) p. 257, at p. 260
See also El - Koshen et al. The Changing Roles in the Arbitration Process, in Proceedings of
the First Euro-Arab Arbitration Conference, at Port El Kantoui, Tunisia, 24-27 September
1985. Lloyd's of London Press Ltd. (1987), p. 253.

15. Ibid.
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16. C.CTurpin, Public Contracts International Encyclopedia of Comparative Law, Vol. VI,
Chapter 4.

17. Friedmann, The Uses of General Principles in the Development of International Law, 57

AlIL {1963), p. 279, at p. 281.
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18. Lord McNari, General Principles of Law Recognised by Civilized Nations, 33 B.Y.B.I.L.
(1957),pp. 2-4,
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19. D. Hughes Parry, Sanctity of Contracts in English Law (1959), London, p. 47.
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20. Restatement (Second) of Contracts Sec. 261 (1979); See also the Uniform Commercial
Code, Sec. 2-615 (1978)

21.(1903) 2 K.B, 740.
22.(1B63) 122 Eng. Rep. 309 K.I*
23, Davis Contractors, Ltd. v. Farecham U.D.C. (1956} A.C. 696.

24. Frustration of Contract.
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25. (1921) 3 K.B. 500. In that case, the Swedish owners of a cargo ship were assured during
the 1914-1918 War by the British legation in Stockholm that, if the ship was sent to the United
Kingdom with a designated cargo, she would not be seized. The ship was detained despite this

assurance, and it was held that no action for damages lay for a breach.
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26. [1978] AILER, 81,83.

27.T. Daintith and G.Willoughby: A Manual of United Kingdom Oil and Gas Law 30 (1977).
See also address of Anthony Wedgdom Benn (United Kingdom's Secretary of State for
Energy) in Parliament on the Matter, 5 Parl. Deb. H.C. (5 th ser.} 1167 (1975) (Report of
Standing Comm. D, on Petroleum and Submarine Pipelines Bill).
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29. Ibid. see for exceptions in Murray v. Carleston (1877) 96 U.S. 432 (Tax exemptions
granted by contract were held enforceable); Perry v. U.S. (1935) 294 U.S. 330 (Contracts
whereby the United States - borrowed money were held enforceable).

30. 351 F. 2d 956 (ct. CI. 1965).

31. Georgia v. City of Chattanooga 264 U.S. 472,480{1924); See Atlantic Coast Line Rly v.
Goldsborg, 232, U.S. 548 (1914).
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32.C. Turpin, Public Contracts, sec. 56 (1980) (Ch. 4 of 7 International Encyciopedia of
Comparative Law. A. Von Mehren, ed.).
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33. J.L.Délvolé. The French Law of “Imprévision” in International Contracts 2 Int'J, Cont. Law
and Finance Rev,, 3,5(1981).

34. CE. 30 March 1216, 1916 S.111 17, Concl. Chardent, Note Hauriou.
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37, Fatouros, op cit., p. 196,

38. C. Turpin, op. cit., at p. 37.

39, Ibid., at p. 40.
40. W. Friemann, The Changing Structure of International Law (1964), pp. 200_202.
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60. Dictionnaire de la terminoligie du droit international (). Basdevant, ed 1960).
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61. The case of Free Zones of Upper Savoy in the District Gex, P. C. 1. J. Series A, No. 24,
(1930) p. 4 at p. 12, and in the final judgment in the same case, Series A/B No. 46 (1932) p.
167; See also the Separate Opinion of Judge Ammoun in the case concerning the Barcelona
Light and Traction Power Company Limited, 1. C. J. Reports, 1970 at p. 324: "Abuse of nght,
like denial of justice, is an international tort... This is enshrined in a general principle of law
which emerges from the legal systems of all nations.” See also the ICJ Judgments of 20 July
1989 in the case concerning Electronica Sicula 8. p. A. (ELSI) (U. 5. A. v. Italy} at pp. 60- 64
(Paras. 123- 130). cf. the Dissenting Opinion of Judge Schwebel, pp. 15- 27.

62. 1.C.J. Reports (1952) Rights of Nationals of United States of America in Morocco, at p. 212.
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64. See, for example, the good faith principle as succinctly stated in Article 1134 of the French
Civil Code which requires that “contracts be performed in good faith” Article 242 of the
German Civi]l Code (BGB) provides that "the obligor is bound to effect performance according
to the requirements of good faith, ordinary usage being taken into consideration,” Section 1-203
of the American Uniform Commercial code states that "every contract or duty within this Act
imposes an obligation of good faith in its performance or enforcements.” According to Sec. 205
of the Restatement of Contracts(2d} "every contract imposes upon each party a duty of good

faith and fair dealing in its performance and its enforcement”. Accordingly, the Proposition that

good faith is required in the performance of pacta constitutes a general principle of law.
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65. 5.J. Toope, Mixed International Arbitration: Studies in Arbitration Between States and
Private Persons (Grotius Publications Lid., Cambridge, 1990}, at p. 185; See also Generally,
J.F.O'Connor, Good Faith in Intemational Law({1991),

66. W. Friedmann, op. cit,, p. 202.
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67. Multilateral Investrnent Guarantee Agency (MIGA).

68. United Nations Centre for Transnational Corporations (UNCTC).
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